Ordinary Dismissal & Personnel Management
I. Introduction
Recently I received two questions regarding ordinary dismissal from two different
companies for whom I have provided regular consultation. The first question was from a
company engaged in unloading imported vehicles from a container carrying ship at a
container dock. Around 8:20 pm on July 4th, 2015, while driving vehicles out of a ship and
on to a parking lot, a car accident occurred in which the driver hit a structural support on
the ship while turning a corner. The driver should have easily seen the supports as he had
driven vehicles on such ships many times. This particular driver had had a visual
impairment when he was hired on January 1st, 2002, but it was not serious enough at the
time to disqualify him from employment. Since that time, he had had ten accidents
including this most recent one, so the company asked him to go for an eye examination at
a hospital designated by the company, and turn in the results. If the employee’s eye exam
is poor enough that he would have been disqualified from being hired, can the company
dismiss him so as to prevent further accidents and safeguard other employees?
The second question was from a company whose sales manager went missing after
embezzling 400 million won in funds received by the company in return for products
delivered to customer companies. This sales manager had large personal debts, and used
the company money to pay them. So the company pressed charges against the employee
after a search and investigation by the police. On July 15, 2015, the company requested
this labor attorney for advice on how to handle this employee in terms of his
embezzlement and long term absence.
Both companies in these cases should dismiss the relevant employees: one due to his
disqualification from employment, the other for embezzlement and long-term absence
for personal problems. Generally, companies describe procedures for disciplinary
dismissal in their Rules of Employment, but hardly make mention of procedures for
ordinary dismissal. Herein, I would like to explain the criteria for the concept of ordinary
dismissal, types, and justification in related labor cases.
II. The Concept & Types of Ordinary Dismissal
1. The concept of ordinary dismissal
“Ordinary dismissal” refers to termination of the employment contract due to the nonperformance of the employee’s obligation to provide labor service in accordance with the
employment contract. Therefore, ordinary dismissal requires a reason attributable to the
employee that the employee cannot provide work. 1 “A reason attributable to the
employee” means that the employee falls into the remarkable condition where the
employee becomes mentally or physically disqualified from providing the work which is
the employee’s main obligation according to the employment contract, and as a result,
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the employee cannot carry out his assigned work sufficiently in the workplace.2 That is,
“the term ‘employment contract’ in the Labor Standards Act means a contract which is
entered into in order for a worker to offer work and for an employer to pay wages for that
work (Article 2 of the Labor Standards Act).” As the reason the employee cannot provide
work according to the employment contract is attributable to the employee, the employer
can terminate the employment contract on the grounds of the employee’s severe violation of
the employment contract. This is referred to as ordinary dismissal.
2. Types of ordinary dismissal
In most cases, ordinary dismissal is a result of reasons attributable to the employee,
but court rulings also place termination of an employment contract due to company
bankruptcy or voluntary closure in the category of ordinary dismissal.
(1) Dismissal due to reasons attributable to the employee
1) In cases where the employee is not qualified for work, or lacks the necessary
vocational skills
① In cases where the employee is unable to obtain a qualification certificate essential
for work, or failed an examination required for appropriate work performance, or he is
lacking the necessary professional knowledge or skills, this may be grounds for ordinary
dismissal.3
② If the employee’s work performance has been evaluated as very poor, the employer
cannot dismiss the employee for that reason only. However, in cases where the
employee’s work ability has been evaluated remarkably deficient in objective reviews, a
dismissal may be determined as attributable to the employee.4
③ In cases where the employee has a severe handicap after completing medical
treatment for an occupational injury, if the employee cannot carry out or completes his
previous assignments very poorly, the employer may be justified in dismissing the
employee.5
2) In cases where the employee is sick with an illness that makes it unreasonably
difficult to provide work.
① In cases where a driver has become blind, or in cases where a cook has contracted
an incurable infectious disease, dismissal is regarded as attributable to the employee.6
② In cases where the employee was injured due to actions unrelated to work, and
cannot work as normal for a considerable time even after taking leave of absence twice,
dismissal may be justifiable.7
3) In cases where potential exists for a company’s secrets to be leaked
In cases where an employee is in a position to know a company’s business secrets and
has a close relationship, through marriage, with a competitor’s management, or the
employee has a close relative or friendly relationship with a competitor company’s
directors, dismissal may be acceptable to prevent the leakage of business secrets.8
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(2) Dismissal due to reasons attributable to the employer
① In cases where a bankruptcy administrator dismisses all employees after the
declaration of bankruptcy, this dismissal is not managerial dismissal, but ordinary
dismissal, and so the company does not need to follow the requirements in the Labor
Standards Act as to the process for dismissal for managerial reasons. 9
② In cases where the employer has made every effort to resolve financial problems,
and has concluded that closing the business is the most reasonable method, and closed
the business and dismissed the employees, these dismissals are justifiable.10
③ In cases where the employer has dismissed an employee because the work that was
supposed to be carried out is no longer needed, this dismissal is not for managerial
reasons, but is ordinary dismissal. 11
④ In cases where an employee was hired to work at a specific workplace, and the
company’s license to use the specific workplace has expired, dismissal of that employee
may be justifiable. 12
III. Reasons Necessary for Ordinary Dismissal
1. Ease of dismissal
In cases where the employee neglects his primary duty in the employment contract to
provide work, or carries out his assigned duties insufficiently, the employer can notify the
employee of termination of his employment contract. This ordinary dismissal serves to
increase the number of reasons for terminating the employment contract and make
flexibility in manpower management possible.
There are three types of dismissal: ordinary dismissal, disciplinary dismissal, and
managerial dismissal. Here, disciplinary dismissal and managerial dismissal have strict
requirements and procedures that must be followed for the dismissal to be determined
justifiable.
Disciplinary dismissal requires the employer to follow the disciplinary procedures
stipulated in the Collective Agreement or the Rules of Employment. If the employer does
not do so, the dismissal becomes unfair even though the reason was serious enough to
justify dismissal. In one case, the courts ruled, “The Collective Agreement, the Rules of
Employment, and its related rules regulated that the employer should hold a disciplinary
committee that includes a Labor Union representative, and provide the employee
concerned the opportunity to attend the disciplinary action meeting where he/she may
explain his opinions and submit any defending documents. However, if the employer
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dismissed the employee concerned in violation of the disciplinary procedures, this
dismissal is unfair and invalid regardless of any justifiable reason for dismissal.13
Managerial dismissal requires very strict conditions and the employer to comply with
procedures according to dismissals for managerial reasons in Article 24 of the Labor
Standards Act to be determined justifiable in accordance with Article 23 (1) of the same
Act. These conditions and procedures for managerial dismissal are: 1) there must be an
urgent necessity in relation to the business; 2) the employer shall make every effort to
avoid dismissal; 3) the employer shall follow reasonable and fair criteria for the selection
of those persons subject to dismissal; and 4) the employer shall inform and consult in
good faith with the labor union (where there is no such organized labor union, the
employee representative) regarding the methods for avoiding dismissals and the criteria
for dismissal at least 50 days before the intended date of dismissal. The above four
conditions and procedures should be observed in order for managerial dismissals to be
determined justifiable.
2. No need for procedures of dismissal
Ordinary dismissal does not become unfair if procedures required for disciplinary and
managerial dismissals are not followed. In this review, ordinary dismissal plays a role in
reducing the restrictions on dismissal, and is used when there are reasons attributable to
the employee, unlike disciplinary and managerial dismissals. Related examples include:
① Ordinary dismissal does not require that disciplinary procedures be followed, such as
holding a disciplinary committee meeting and providing opportunity for the employee to
explain his opinions.14
② An employee claimed that dismissal was unfair because the company did not follow
the procedure to hold a personnel committee meeting and did not request submission of
a doctor’s medical certificate, as stipulated in the Collective Agreement. However, there
were no rules stipulated in the company’s Collective Agreement and the Rules of
Employment that the company had to hold a personnel committee meeting for dismissals
besides disciplinary dismissal. The company did not need to hold a personnel committee
meeting to confirm there was a reason to dismiss the employee, so this dismissal is not
simply illegal because the company did not follow the procedures for dismissal. 15
IV. Conditions for Justification of Ordinary Dismissal
1. Good faith principle
Where a reason for ordinary dismissal has not become serious enough to terminate the
employment, dismissing the employee without sufficient consideration of the employee’s
situation according to the principle of good faith and sincerity will be determined
unjustifiable and an abuse of the managerial rights by the employer. For example, in cases
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where the employer intends to dismiss an employee due to a physical disability, if the
employee can be rehabilitated or otherwise recover from that disability in a relatively
short time, it would be necessary to keep the employee for a certain period of time by
way of assigning him to lighter work.
2. Observance of legal procedures
Ordinary dismissal should be prepared for with legal procedures. As ordinary dismissal
is a unilateral action by the employer to terminate the employment contract, the
employer must follow the procedural requirements in the Labor Standards Act. If an
employer intends to dismiss an employee, the employer shall notify the employee of the
reason(s) for dismissal and the date of such dismissal in writing (Article 27 of the LSA).
The employer shall give notice to the employee at least thirty days before the planned
dismissal. If notice is not given thirty days before the planned dismissal, ordinary wages of
at least thirty days shall be paid to the employee in lieu of the notice (Article 26 of the
LSA). A written notification of dismissal is related to the justification for dismissal, but
such advance notice of dismissal can be substituted with money.
According to judicial rulings, ordinary dismissal does not require the observation of
procedural regulations for other forms of dismissal. If the employer does not have
regulations in the Collective Agreement or Rules of Employment requiring a personnel
committee meeting to be held for dismissals except disciplinary dismissal, dismissals
without following the disciplinary dismissal procedures is also not illegal. 16 As the
dismissal is an ordinary dismissal, the employer does not have to consider the procedures
that involve holding a disciplinary committee meeting or provide the opportunity for the
employee to explain his opinion. 17
V. Conclusion
The two questions in this article’s Introduction section are related to ordinary dismissal.
Regarding the first question, in cases where an employee is unable to sufficiently fulfill his
work duties due to a physical disability, the employer can dismiss him for reasons
attributable to the employee. In the second question, the employee embezzled company
money and had been absent from work for a long period of time, actions which are
subject to both disciplinary dismissal and ordinary dismissal. This company’s Rules of
Employment regulate that, when intending to dismiss an employee, the employer must
hold a disciplinary committee meeting and provide opportunity for the employee to
explain his side. Since the employee had been absent for a long period of time, it was
impossible to follow the procedures for disciplinary dismissal. Therefore, the absence
would be justification for ordinary dismissal. Accordingly, in terms of personnel
management, the employer can make the most of ordinary dismissal by using the legal
principle of ordinary dismissal, such as ease of dismissal and no need of dismissal
procedures.
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Case Study:
Whether a Managing Director is considered to hold a Managerial and Supervisory Position, and
Whether Unused Annual Leave should be compensated

I. Introduction
In the Seoul office of a foreign company (hereinafter referred to as “the Company”)
that hired about 300 employees and is engaged in the apparel business, a labor case has
occurred due to escalating disputes between directors in April 2015. With two
departments of the Company combining into one department, the executive managing
director told the managing director that it would be not desirable to have two directors
in one department, and told the managing director that she needed to resign from the
Company. The managing director (hereinafter referred to as “the Employee”) told the
Company that she would sue it for violating the Labor Standards Act and would also
report additional claims of other employees unless the Company paid her a severance
bonus of two years’ annual wages. The Company responded that it did not order the
Employee to resign, rejected her demand for a severance bonus, and explained that the
Company had not violated the Labor Standards Act. Just after that, the Employee began a
lawsuit against the Company and visited the Gangnam Labor Office to claim the Company
had violated the Labor Standards Act, and had not paid annual leave allowance for
unused leave or additional allowance for her overtime work.
There are two main items in these accusations: First, the Company has regulated in the
Rules of Employment that it would not compensate for unused annual leave and instead
would promote the use of annual leave, which the Company did through individual
emails to all personnel. Where the promotion of using annual leave has been done
through email, the main point is whether or not the Company must give financial
compensation for unused leave. Second, as the Employee’s job title as the managing
director placed her in the “directors” group, the question is whether or not this high
position is included in ‘persons to be excluded from the application of working hours,
recess and holidays’ stipulated by the Labor Standards Act. Herein, I would like to look
substantially into these two main points of dispute to confirm whether or not the
Company had violated the Labor Standards Act.
II. Measures for Promoting the Use of Annual Leave
1. Current situations
The Company regulated in the Rules of Employment that it would not compensate for
unused leave, and had informed personnel of the number of available annual leave days
in the early part of the year, and sent similar emails again after six months to the
Employees to actively promote the use of annual leave. And then in October it notified
each individual employee by email that he or she needed to use his/her remaining annual
leave days by the end of the year, and if they did not, there would be no financial
compensation for unused leave. In reality, the Company has not paid any allowance for
6

unused annual leave so far.
2. Related law and guideline regarding measures for promoting use of annual leave
(1) Regulation of the Labor Standards Act (LSA)
The current LSA regulates the provision of ‘promoting the use of annual paid leave’ in
relation with ‘annual paid leave’.18
(2) Related guideline
The ‘written document’ mentioned in Article 61 of the LSA refers to a paper document.
Electronic documents are only possible in exceptional cases where the company has
handled every operation by means of electronic documents in the process of its drafting,
obtaining approval and implementing through equipped electronic work-processing
systems (Guideline Gunjung-1128, Feb. 7, 2012). Accordingly, informing by email in the
course of promoting the use of annual leave cannot be regarded as the notification by
written document (Guideline Gujung-6488, Nov 1, 2013).
If the employee has submitted a vacation plan with stipulated dates of leave after the
employer has promoted the use of annual leave, the stipulated dates of leave shall be
regarded as the employee’s declaration of intention to use his/her annual leave.
Provided, in cases where the employee comes to work on the stipulated date of leave, if
the employer received the employee’s labor and did not express a rejection of his/her
coming in to work, it shall be regarded that the employer has approved the labor service
on the expected date of leave, and so the employer shall pay an unused leave allowance
(Guideline Limjang-285, Oct 21, 2005).
3. The Employer’s countermeasures
The Company has promoted the use of annual leave through email, but has not done
so through written documents. Also, the Company did not evidentially reject the
provision of the employee’s labor when the employee provided work on dates expected
to be used as annual leave. Based upon these facts, the employer recognized that it had
not taken measures promoting the use of leave as stipulated by the LSA, and then paid
18
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unused annual leave allowance for the past three years in the salary payment for June
2015.
III. Overtime Work Allowance for Managerial and Supervisory Positions
1. Current situation
The Employee claimed that she had never received any additional allowance for
overtime or holiday work during her service period, and that she was entitled to
additional allowances for overtime and holiday work for the past three years. The
Employee requested the information of her office PC’s “on-and-off” data to check her
working time as she had not recorded it in the related documents.
The Company responded that the Employee is not entitled to overtime work allowance
or holiday work allowance due to her high position as the managing director, putting her
in a managerial and supervisory position according to Article 63 of the LSA.
2. Related law, guideline and judicial ruling regarding overtime work allowance for
personnel in managerial and supervisory positions
(1) Regulation of the LSA
Article 63 (Exceptions to Application) of the LSA regulates that the provisions regarding
working hours, recess and holiday shall not apply to managerial and supervisory positions.
19

(2) Related guideline
‘The provisions of Chapter 4 and Chapter 5 as to working hours, recess, and holidays
shall not apply to persons engaged in management and supervision’ (Article 63 (4ho) of
the LSA and Article 34 of its Enforcement Decree). Here, ‘persons engaged in
management and supervision’ refers to those in managerial positions in the decisionmaking process of working conditions. This position shall be determined collectively in
consideration of whether the person participates in deciding labor management or has
authority for supervision and control in labor management regardless of his/her formal
designation, whether the person’s working hours are strictly regulated (such as time to
arrive at and leave the workplace), whether the person receives a special allowance due
to the position, etc.
Administrative guidelines explain, for those in the position of ‘section manager’ who
are authorized to plan and implement general duties and detailed job assignments for
their subordinates, and control their business trips, overtime, and vacations, even though
the section manager did not receive a special allowance in accordance with that position,
if the section manager has not been strictly regulated in time of arrival at and leaving the
19

Article 63 (Exceptions to Application) The provisions of this Chapter and Chapter V as to working hours, recess, and holidays shall not apply to
workers engaged in any of tasks described in the following subparagraphs:
1. cultivation of arable land, reclamation work, seeding and planting, gathering or picking-up or other agricultural and forestry work;
2. livestock breeding, catch of marine animals and plants, cultivation of marine products or other cattle-breeding, sericulture and fishery business;
3. surveillance or intermittent work, for which the employer has obtained the approval of the Minister of Employment and Labor;
4. any other work prescribed in Presidential Decree. [Implementation Decree (Article 34) - “Work provided for in Presidential Decree” means
managerial and supervisory work and work of handling confidential information, irrespective of the type of business.]

8

workplace, the section manager shall be considered as a person who is in line with the
employer in determining working conditions and other forms of labor management
(Guideline Kunjung-41, Mar 3, 2011).
(3) Judicial ruling
The Supreme Court (February 28, 1989, 88daka2974) ruled that working hours, recess
and holidays stipulated by the Labor Standards Act do not apply to persons in a
managerial and supervisory position in terms of deciding subordinates’ working
conditions, and does not have their times of arrival at and leaving the workplace strictly
regulated, and is managing his/her own working hours flexibly. Persons in this position
cannot receive additional allowance for overtime work exceeding contractual working
hours or holiday work according to the Labor Standards Act.
3. The Employer’s countermeasures
Even though the ‘managing director’ for the foreign company in this case has a
considerably high position, it is not clear whether this high ranking person is working just
as a manager, and not a department head which would place her in a managerial and
supervisory position.
The Employee in this case is not a department head due to the combination of two
departments, but has received the high salary of a director, twice the incentives of other
employees, and her time of arrival at and leaving the workplace has not been strictly
controlled as it has been for other employees. In consideration of these facts, the
Gangnam Labor Office in charge of this case concluded that the Employee in this case is
in a managerial and supervisory position and can be excluded from the provisions on
working hours, recess and holiday provisions in Article 63 of the Labor Standards Act. In
the end, as the Employee recognized that she could not receive a severance bonus from
the Company, she withdrew the lawsuit and instead of resigning, took childcare leave.
IV. Conclusion
The labor case herein is a very common case that can occur easily for companies.
Regarding promotion of the use of annual leave, it is frequent for companies to take
formal measures without assigning annual leave for definite working days to employees
and in this way avoid paying allowance for the unused annual leave. That is, companies
promote the use of annual leave by informing through email only. In cases where the
employees come to work on days designated for annual leave, companies do not pay
annual leave allowance for unused annual leave owing to their efforts to promote the
use of annual leave. However, as this case shows that the Company did not provide the
use of annual leave on the designated days, the fact that employees could not use annual
leave was due to reasons attributable to the Employer and the Employer shall pay an
unused annual leave allowance.
On the second point of whether the managing director of a foreign company shall be
entitled to an additional allowance for overtime work shall be determined collectively in
9

consideration of not only the official designation of the employee as being in a high
position but also the manager’s authority, observance of commuting time, and any
special allowances assigned to the position.20 Through this evaluation, companies should
prepare measures to avoid having to later deal with matters regarding overtime and
holiday work for such a position.
This labor case began with the Employee’s demand to receive a severance bonus from
the Company by taking advantage of the Company’s violation of labor law. When a
company has violated labor law and has to settle with certain employees to end labor
disputes, other employees will rush to claim compensation from the company as well. In
particular, for many foreign companies with registered representative directors working
as directors in their home countries, those representative directors have to come to
Korea to attend investigation procedures in the Labor Office, which will cause
considerable embarrassment for their local Korean branches. In this point, companies
need to thoroughly observe labor law to avoid labor disputes with potentially dissatisfied
employees and reduce in advance the risk of related damages.
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Supreme Court Recognizes C Language Institute
Native English Instructors as Employees
I. Introduction
1. Supreme Court ruling: On June 11, 2015, the Supreme Court ruled that native English
instructors (hereinafter referred to as “the Plaintiff”) working for “C” Language Institute
(hereinafter referred to as “the Defendant”) are employees rather than freelancers, and
are entitled to severance pay, annual paid leave allowance, and weekly holiday allowance
(Supreme Court ruling 2014da88161). 21
2. Summary of the case: The case began when 17 instructors submitted a petition to the
Labor Office for unpaid severance pay, weekly holiday allowance and annual paid leave
allowance against the Defendant on February 22, 2011. Upon receipt of the petition, the
Labor Office did a thorough investigation over 18 months, and concluded that the
Language Institute’s 17 instructors were freelancers, not employees (Labor Team 4 of
GangNam Labor Office, September 28, 2012). Upon this conclusion, 24 instructors (the
original 17 and 7 new applicants), began a civil action. On October 17, 2013, the Seoul
Central District Court determined that C Language Institute’s native instructors were
employees under the Labor Standards Act (2011gahap121413). After this, the Language
Institute filed an appeal against the District Court’s decision, but the Seoul High Court
maintained its first ruling (Seoul high court 2013na68704) and the Supreme Court also
maintained the same ruling on June 11, 2015.
3. Main dispute: The main point of this case was whether native instructors are
employees or freelancers. The courts used the legal criteria for determining whether
someone is an employee or not in their judgment. The Defendant claimed that the
Plaintiffs 1) signed an ‘Agreement for Teaching Services’ voluntarily, not an employment
agreement, and also paid a business tax; 2) that the Defendant paid remarkably high
benefits in consideration of there being no severance pay; and 3) that, as the Plaintiffs
agreed that this agreement would not include severance pay, if the Plaintiffs requested
additional severance pay, it would be a violation of the good-faith principle. Hereunder,
after reviewing the legal criteria for the concept of “employee” and the Defendant’s
claims, I would like to evaluate the validity of the Supreme Court’s judgment of this case.
II. Facts
1. Parties: The Defendant, one of the largest language institutes in Korea, operates 157
branches and employs 1,300 native English instructors. The Plaintiffs are 24 native
English teachers from foreign countries (including some with residency in Korea), except
2 who are Korean nationals.
2. Details of the Institute’s Operations
(1) The Defendant signed an ‘Agreement for Teaching Services’ with native instructors
21
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to provide foreign-language teaching services.
(2) The Plaintiffs used textbooks as determined by the Defendant. As needed, the
Plaintiffs participated in developing textbooks for which they received additional
compensation.
(3) The instructors did other work in addition to teaching, such as meeting students’
parents, etc., for which they also received additional compensation.
(4) There were no other rules of employment or personnel rules applying to the
Plaintiffs, but they had to observe the ‘Instructor’s Code of Conduct’ by adhering to the
teachers’ service regulations.
(5) The CCTV cameras installed in each classroom were designed to supplement and
improve the instructors’ lessons, to simplify dispute resolution with the students, and to
protect the Language Institute and its instructors.
(6) The Defendant hired a Head Instructor to train the Plaintiffs in both teaching
methods and techniques.
(7) The teaching hours and teaching locations were basically determined by the
students’ requirements as they pertained to the Institute’s characteristics, but the actual
teaching times and places were decided after input from the Plaintiffs.
(8) The Plaintiffs did not own the tools and materials necessary for teaching, but used
those provided by the Defendant, and were not able to substitute a third party to cover
his/her classes.
(9) The Plaintiffs were paid hourly wages starting at ₩30,000 per hour in proportion to
the number of teaching hours, and did not use a performance-based pay system related
to the number of students.
(10) The Agreement for Teaching Services between the Plaintiffs and the Defendant
was signed annually.
(11) The Plaintiffs could not work for or be employed by other language institutes or
companies in accordance with the restrictions of the E-2 work visa that only allows them
to teach at the designated workplace.
(12) The instructors paid business tax but not income tax, and were not registered for
the four social security insurances.
3. The Plaintiffs’ Claims: The Plaintiffs worked for the Defendant as employees and quit
their jobs, and the Defendant did not pay the severance pay stipulated in the Labor
Standards Act, weekly holiday allowance, or annual paid leave allowance despite the
obligation to do so. Therefore, the Plaintiffs entered their claim for payment.
III. Legal Criteria for Determining Employee Status
1. Legal Criteria
Article 2 (Paragraph 1) of the Labor Standards Act stipulates the definition of an
employee as “a person who offers work to a business or a workplace for the purpose of
earning wages, regardless of his/her occupation.”
The Supreme Court22 ruled, “Whether a person is considered an employee under the
Labor Standards Act shall be determined by whether, in actual practice, that person
22
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offers work to the employer as a subordinate of the employer in a business or workplace
to earn wages. Whether or not a subordinate relationship with the employer exists shall
be determined by collectively considering: ① whether the rules of employment or other
service regulations apply to a person; ② whose duties are decided by the employer, and
③ whether the person has been supervised or directed during his/her work
performance significantly by the employer; ④ whether his/her working hours and
workplaces were designated and restricted by the employer; 23 ⑤ who owns the
equipment, raw materials or working tools; ⑥ whether one’s position can be
substituted by a third party hired by the person; ⑦ whether one’s service is related to
creating business profit or causing loss directly like one’s own business; ⑧ whether
payment is remuneration for work performed24 or ⑨ whether a basic or fixed wage is
determined in advance; ⑩ whether income tax is deducted for withholding purposes25;
⑪ whether work provision is continuous and exclusive to the employer; ⑫ whether the
person is registered as an employee by the Social Security Insurance Acts or other laws,
and the economic and social conditions of both sides.”
2. Understanding the legal criteria
The legal criteria for employee status is based upon 12 items, ‘substantial criteria for
determining subordinate relations,’ suggested by the above court ruling. The judgment
method is to review each particular case individually and comprehensively, and when a
person’s situation satisfies the majority of items, he/she is regarded as an employee to
whom the Labor Standards Act applies. These 12 items can be divided into three parts:
subordinate employment factors (①,②,③,④), independent business factors
(⑤,⑥,⑦, ⑧,⑪), and double standard factors (⑨,⑩,⑫).
The subordinate employment factors look at how much the employer supervises the
worker in the process of performing his/her duties. Recent judicial rulings show that
considering the occurrence of various jobs and more independent work performances,
‘being supervised and directed during his/her work performance specifically and directly
by the employer’ has changed to ‘being supervised or directed considerably’26
The independent business factors are decided by whether the person can create profit
by his/her efforts while working. For part-time instructors, the institute used a
performance-based salary system that divided profit according to the number of
students attending each part-time worker’s classes. In this case, part-time instructors
were not recognized as employees.27
The double standard factors deal with an item which is decided unilaterally by the
employer and may result in the worker being taken advantage of by the employer due to
the employer’s superior position: “whether a basic or fixed wage is determined in
advance; whether income tax is deducted for withholding purposes and whether the
person is registered as an employee by the Social Security Insurance Acts or other laws.”
When these items are present, the courts can easily determine the person is an
23

Subordinate employment factors: 4 of 12 items (①,②,③,④) are related.
Independent business factors: 5 of 12 items (⑤,⑥,⑦,⑧,⑪) are related.
25
Double standards factors: 3 of 12 items (⑨,⑩,⑫) may be decided unilaterally by the employer which may r
esult in the employer taking advantage of his/her superior position.
26
Supreme Court ruling 2004da29736, on December 7, 2006: Full-time instructors’ employee status
27
Supreme Court ruling 98do732, on July 30, 1996: Part-time instructors’ employee status
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employee, but the absence of these items shall not mean that the person is not an
employee. 28
IV. Major Points in the Defendant’s View & the Court’s Judgment
1. Type of contract
The Defendant called the contract for native English teachers an “Agreement for
Teaching Services” and designated the Plaintiffs as “instructors”. In particular, the
Defendant claimed, “the plaintiffs, mainly from famous colleges of advanced countries
such as the United States, are people who will return to their home countries after
working for a short time at a high level of remuneration while experiencing Korean
culture and retaining their freedom at the same time as foreigners. Because of these
special characteristics, their economic and social conditions are equal or superior in the
relationship with the Defendant. In reference to this, the contracts with native English
instructors were delegation contracts or lecture service contracts, which are similar to
subcontracts.”
As for this, the court recognized as “employees” those who signed a contract entitled
“Service Contract Regarding Instructions at the Institute & Instruction and Management
of Students” or “Lesson Service Offer Contract”. In addition, even though some plaintiffs
working for the Defendant consider themselves freelancers, not employees, the essence
of the relationship between the Plaintiffs and the Defendant does not change. Whether a
person is considered an employee under the Labor Standards Act shall be decided by
whether that person offers work to the employer as a subordinate of the employer in a
business or workplace to earn wages in actual practice, regardless of the type of contract.
2. Salary including severance pay & agreement excluding severance pay
The Defendant claimed ① “the possibility of recognizing the status of “employee” is
slim because the Plaintiffs’ monthly salary, which was between 3,469,128 won and
3,979,976 won, is higher than the average Korean teacher’s monthly salary, which is
1,030,000 won, the salary of other regular employees of the Defendant, and the monthly
salary of native English teaching assistants who work for the Education Office, which pays
them 1,800,000 won to 2,700,000 won.” ② According to the Agreement for Teaching
Services, “The Instructor agrees and understands that he/she shall not receive any
benefits available to full-time employees including but not limited to severance pay,
health insurance, and pension payments, all of which are the sole responsibility of the
Instructor.”
As for this, the Court explained that “① The Defendant’s claims lack legal grounds
because not only are the duties dissimilar to those of the Korean teachers, regular
employees, and native English teaching assistants who work for the Education Office, the
amount of salary does not determine whether or not they are employees.” ② The Court
also stipulated that “Severance pay is the deferred remuneration to be paid in return for
continuous employment to an employee who leaves employment after serving a certain
period of time. The concrete right to request severance pay occurs on the condition of
28

Supreme Court ruling 2006do777 on September 7, 2007:Hair Designer Instructors’ employee statu
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the fact of termination of continuous employment. It is null and void due to it being a
violation of the Labor Standards Act, compulsory regulation, if an employee previously
signed a special contract that the employee would give up the right to request severance
pay at the time of resigning from his/her job.”29
3. Judgment on whether or not the requests are a violation against the principle of
good faith
The Defendant claimed that the Plaintiffs’ claims were not acceptable because they
violated the principle of good faith in light of justice and the principle of equity for the
following reason: If the Plaintiff’s claims were validated, the Defendant would have no
choice but to bear additional loss from the burden of paying severance pay, other legal
allowances and social security insurance premiums, etc, while the Plaintiffs will enjoy
unintended additional benefits. This would result in unexpected, excessive cost to the
Defendant, and consequentially, have serious impact on the Defendant’s stock price, and
seriously threaten the growth of the Defendant as an ongoing business.
As reviewed, the Court ruled that attempting to restrict the basic rights of an employee
guaranteed by compulsory provisions such as the right to claim severance payment by
applying the principle of good faith is to go against the constitutional value and the
nature of compulsory provisions of the Labor Standards Act. Therefore, it is unacceptable,
as long as there are no special circumstances that would affect the judgment, to give
priority to the wrongful belief of the employer over the legitimate right of the employees
by categorizing the Plaintiff’s claims as a violation of the principle of good faith even
though the Labor Standards Act guarantees the employee’s definite rights as compulsory
provisions. If the Defendant’s claims were accepted with only the evidence the Defendant
had submitted, it is unlikely that it will lead to severe managerial difficulties for the
Defendant or be a menace to the Defendant’s existence. In addition, it cannot be
recognized that the Plaintiffs’ claims for severance payment, etc, is illegitimate and goes
against the principle of good faith due only to the claims the Defendant has submitted.30
V. Conclusion
C Language Institute has contracted native English instructors, not as employees, but as
freelance contractors for the past twenty years, and has not paid any statutory
allowances like severance pay required under the Labor Standards Act. Recently, court
rulings have gradually widened the realm of employee status, changing the criteria by
which employee status is judged. Items such as the outsourcing of contracts or use of
commission contracts instead of employment contracts, payment of business tax and
non-registration of the four social security insurances (all of which are easily determined
by the employer due to his superior position), are considered to be unimportant factors
in determining employee status. The most important factor is how much supervision the
instructor receives while providing labor service for money. On this point, the Supreme
Court’s rulings can be expected to be based on actual employment relations in the future.

29
30

Supreme Court ruling 97da49732 on March 27, 1998
Supreme Court ruling 2012da89399 on December 18, 2013
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Relevant judicial rulings concerning requirements for dismissal for
managerial reasons
I. Concept
○ Dismissals for managerial reasons are for the purposes of reducing the number of
employees because of organizational restructuring due to economic, industrial
and/or technical changes.
○ An employer who has violated the requirements and procedures for dismissal for
managerial reasons, in accordance with Article 24 of the Labor Standards Act, shall
be considered as having committed an unfair dismissal and be levied a compulsory
fine and, if judged as unfair dismissal, will be punished by imprisonment for not
more than one year or by a fine not exceeding ten million won.
II. Effect of Dismissal for Managerial Reasons
A dismissal with proper cause shall satisfy the following conditions. If these items are
satisfied, the employer can be exempt from legal responsibility as proper cause under
the four conditions of Article 24(1).
① Urgent necessity in relation to the business;
② Efforts were made to avoid dismissal;
③ Fair criteria for the selection of those persons subject to dismissal; and
④ Informing the employee representative 50 days in advance and consulting in good
faith.
III. Requirements of dismissal for managerial reason
1. Urgent necessity in relation to business
(1) Related article
Article 31 of the Labor Standards Act (Restrictions on Dismissal For Business
Reasons)
(1) Where an employer wishes to dismiss a worker for business reasons, there
must be an urgent necessity in relation to business. It shall be deemed that
there is such an urgent business necessity in the case of business transfer,
merger, or acquisition of the business to prevent business deterioration.
(2) Degree of urgent necessity
○ In practice, a workforce cut for 'an urgent managerial reason' must be carried out
not merely to overcome the poor performance of a business, but also to change
work organization or introduce new technologies with a view to improving
productivity or restoring or strengthening competitiveness, or to keep up with the
innovations and structural changes in the industry. Namely, the dismissal for
managerial reasons has been conducted on the grounds of technological needs as
well as managerial needs. Accordingly, the requirement of 'an urgent managerial
reason' should not be interpreted to mean that only the need to keep the business
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afloat is justifiable. Rather, it seems that when a workforce reduction is
reasonable in objective terms, there is 'an urgent managerial reason for dismissal.'
(Supreme Court on ruling Dec. 10,1991:No.91Da8647)
○ “The requirement of 'an urgent managerial reason' should not be interpreted to
mean that only the need to keep the business afloat is justifiable. Rather, it seems
that when workforce reduction is reasonable in objective terms, there is 'an urgent
managerial reason for dismissal.” That is, a workforce cut for 'an urgent managerial
reason' has been carried out not merely to overcome the poor performance of a
business but also to change the work organization or introduce new technologies
with a view to improving productivity or restoring or strengthening competitiveness,
or to keep up with the innovations and structural changes in the industry. (Supreme
Court on Ruling May 11, 1999: No. 99Doo1809)
(3) Continuity of necessity in relation to business
“Urgent necessity in relations to business” for the purpose of dismissal for managerial
reasons requires the deterioration of the business by which the company is obliged to
reduce a number of employees, and the financial difficulties that have been repeated
and cannot be expected to be overcome in the near future. Accordingly, the fact that
the union's strike made it impossible to maintain normal business operations does
not give the employer the right to close the business for 'an urgent managerial need'.
(Supreme Court on ruling Jan. 26,1993:No.91Nu13076)
(4) Examination of necessity in relation to business
It is the judicial ruling’s basic inclination that the matter of “urgent necessity in
relation to the business” shall not be estimated on the basis of partial business
portions or a certain branch’s business condition, but shall be estimated synthetically
by evaluating the entire business.
(5) Relevant judicial rulings
○ Aboli on of the related department due to cessa on of produc on or reduced
production (Supreme court Jan. 12, 1990: No.88Daka34094)
The company whose business is to produce aggregates and ready-mix has been in
operation on the designated side of the Han river, but has to stop producing
aggregates and reduce its business volume. Therefore, the company had to abolish
certain workplaces and reduce business volume. This case was considered an urgent
necessity in relations to business.
○ Aboli on of one section due to managerial reasons and merger of all employees to
other business (Supreme court Dec. 2, 1987: No.87Daka2011)
A school corporation, which was operating a hospital, abolished an Industrial Health
Section and assigned the related jobs to its subsidiary Industrial Health Research
Center. Then, the school dismissed all employees concerned in order to transfer them
with similar working conditions to the Research Center, which was held acceptable as
justifiable dismissals.
○ Reorganiza on designed for business improvement (Supreme court June 14, 1994:
No.93Da48823)
In the course of being transferred to the private sector, the public company has to
prepare for free market competition in the fertilizer industry, cope with decreasing
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competitiveness due to careless business practices, and streamline or revise the
organization to resolve deficit issues. Therefore, the dismissals were justifiable.
○ Aboli on of a few business parts which are chronically losing money while the total
business is in the surplus condition. (Seoul district court Nov. 7, 2000: No.11672)
In view of the total business, the company recorded surpluses in the business
performance. However, some business parts are chronically losing money due to
work inefficiency. So, as such chronic deficit is due to an organizational problem,
the dismissal of employees by the abolition of the corresponding business parts
cannot be accepted as justifiable.
○ In case the company has abolished one business part since it has operated two
business parts separately (Supreme court May 12, 2002: No.90Nu9421)
An employer can abolish his business corporation and dismiss all employees, which
is the owner’s managerial right in principle. If the company owner disguisedly closed
his corporation in an attempt to disturb the labor union’s activities, it can be
considered an unfair labor practice. The employer operated his own business, but,
due to a business reason, he separated his business into two business units, and
divided their personnel, facilities and accounting. However, although the two
businesses have very different internal business operations, they cannot be deemed
as different entities because the businesses are owned by the same person. In this
case, if one business part is abolished, it can be interpreted as streamlining the
business rather than abolishing one business. Therefore, the employer cannot
dismiss all employees working in the abolished business unit.
2. Efforts to avoid dismissal
(1) Related article
Article 24 of LSA (Restrictions on Dismissal for Business Reasons)
(2) In a case following under paragraph (1), the employer shall make every
effort to avoid dismissal and shall establish and follow reasonable and fair
criteria for the selection of those persons subject to dismissal. In any case
there shall be no discrimination on the basis of gender.
○ An employer has made “eﬀorts to avoid dismissal” by taking all kinds of managerial
measures in order to cope with business difficulties facing the company. However,
if he could not overcome business difficulties by such efforts and he could not
expect any more efforts except for dismissal, dismissal for managerial reason can
be accepted as the last means.
(2) Concrete methods to avoid dismissal (examples suggested by the court)
○ Improvement of business policies or change of managers, or business rationalization
through scientific and rational management of production methods
○ Reduc on of oﬃce size and integra on of the organiza on
○ Reloca on of personnel by transfer
○ Reduction of outsourcing personnel (subcontract, temporary, or dispatched
employee)
○ Cessa on of new hiring and discon nuance of renewal of short term contracts
○ Reduc on of produc on, cessa on of holiday / over me work, use of unused leave
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(annual and monthly leave) and applying selective working hours
○ Reduc on of directors’ wage, aboli on of bonuses or special allowances exceeding
the CBA’s standards, and other cost saving measures
○ Temporary suspension (closing, stay at home)
○ Promo on of early retirement or voluntary application for retirement
(3) Judicial rulings about efforts to avoid dismissal
① In case of no other methods except dismissal (Supreme court May 12, 1992: No.
90Nu 9421)
The company abolished the business part 1 due to urgent necessity in relation to
business and is about to dismiss all employees. The business part 1 and business
part 2 have not had any business relations in the sharing of history, operating
management, and/or exchanging employees, and each business part has
maintained its own independent unit. In this case, the company shall not make
efforts to avoid dismissal by transferring or dispatching the employees belonging
to business part 1.
② Supreme court December 22, 1992: No.92Da 14779)
The company whose business is to produce, sell and export clothing has three
plants: plant A, plant B, and plant C. Plant A produces high-grade female clothes,
Plant B produces exporting clothes, and Plant C produces shocks for their major
products. Plant A requires very high quality technology and skill due to production
of high-grade female clothes and pays higher wages in comparison with Plant B
which produces a great number of exporting clothes in a mass-production line.
Plant C requires simple skill and pays less than Plant B. Therefore, each plant
operation is too different to exchange employees. When the company decided to
close Plant B due to urgent necessity in relation to business and dismissed all
employees, without transferring its employees to Plant A and Plant C, it cannot be
accepted that the company did not make efforts to avoid dismissal.
③ In case of no effort to avoid dismissal, such as transfer to other plant or
temporary closing, etc. (Central labor relations commission April 19, 1993:
No.92Buhae341)
The company closed a plant in a certain area due to chronic deficit and did not
transfer employees to other plants. The company did not take efforts to avoid
dismissal, such as temporary suspension, etc. Therefore, it can be admitted that
the company did not complete efforts to avoid dismissal
④ In case of no efforts such as promotion of voluntary retirement, streamlining
working process, etc. (Central labor relations commission January 11, 1995:
No.94Buhae317)
When the company is expected to reduce personnel in the winter season, it
did not promote voluntary retirement, but rather hired new employees. The
company also did not make efforts to establish concrete plans to promote the
efficiency of production and to prepare for the time to reduce personnel.
Therefore, it cannot be held that the company made its best efforts to avoid
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dismissal.
3. Fair criteria for the selection of those persons subject to dismissal
(1) Related article
Article 24 of LSA (Restrictions on Dismissal for Business Reasons)
(2) In a case following under paragraph (1), the employer shall make every
effort to avoid dismissal and shall establish and follow reasonable and fair
criteria for the selection of those persons subject to dismissal. In any case
there shall be no discrimination on the basis of gender.
○ Criteria for the selection of those persons subject to dismissal are normally
described in the Collective Agreement or Rules of Employment and can be
admitted as long as they are unbiased and generally accepted in society. However,
if not specified, an employer can set rational and fair principles and select those
persons subject to dismissal.
(2) Judicial rulings about fair criteria for the selection of those persons subject to
dismissal
If an employer selects one of the three criteria - age, service period and service
record - without considering each subjective condition for the employees'
dependents, property, health condition, etc, the criteria cannot be validated as
rational or fair (Seoul District Court, 99 gahap 55101).
4. Sincere consultations with the employee representative
(1) Related article
Article 24 of LSA (Restrictions on Dismissal for Business Reasons)
(3) Where there is an organized labor union representing more than half of the
workers at a business or business location, the employer shall inform and
consult in good faith with the labor union (where there is no such organized
labor union, this shall refer to a person who represents more than half of
the workers; hereinafter referred to as "employee representative")
regarding the methods for avoiding dismissals and the criteria for dismissal
under the provisions of paragraph (2) at least 50 days before the intended
date of dismissal.
○ When an employer tries to consult with the employee representative in good faith,
but cannot reach an agreement, the dismissal of the employee according to the
employer's own criteria is not invalid. Provided, however, that the criteria shall be
rational and fair as a precondition.
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Voluntary Early Retirement Programs
I. Necessity of Voluntary Early Retirement Programs
It is difficult to dismiss employees when following all the requirements for Dismissal
for Managerial Reasons under the Labor Standards Act. As this dismissal requires the
employer to follow specific procedures to verify managerial reasons, many companies
replace dismissals for managerial reasons by adopting a voluntary Early Retirement
Program (“ERP”) instead. Voluntary early retirement means that the employee resigns at
his or her own discretion, which can be a positive situation by giving employees more
options than if they were dismissed for managerial reasons. If the company pays
employees an additional ERP bonus and employees accept it, personnel reduction will
take place even without dismissal for managerial reasons. This situation frees the
company from any risk of violating the related laws – as well as the need to enter into
legal proceedings or report to the Ministry of Labor.
Recently, a number of companies that have dismissed employees for managerial
reasons, or were in the process of dismissing for managerial reasons, have lost lawsuits
for unfair dismissal because of a lack of effort to avoid those dismissals, so Early
Retirement Plans can be an alternative to dismissal for managerial reasons. Thus, I
would like to concretely review some implementation methods for ERP, as well as
considerations to be made when using an ERP instead of dismissing for managerial
reasons.
II. Implementation of Voluntary Early Retirement Programs
1. The Concept of Voluntary Early Retirement
Voluntary early retirement refers to terminating employment when the employee
submits a letter of resignation voluntarily upon accepting an employer’s recommendation
that he or she do so. Here, as the employer intends to dismiss the employee for unilateral
business reasons (without reasons attributable to the employee), it is necessary for the
employer to offer sufficient rewards to the employee so that the employee willingly
submits a letter of resignation. During the time before imminent dismissal for managerial
reasons, voluntary early retirement with bonuses might be the best option for the
employee, rather than being fired without compensation.
2. Matters to Be Considered When Planning ERPs
In companies adopting ERPs, many competent employees may find employment with
other companies after receiving their ERP bonus. Although the main purpose of ERPs is to
terminate incompetent or unproductive employees, they may also impact the company
negatively should they lose competent employees as well. Therefore, it is necessary to
establish a clear purpose and methods ahead of the implementation of an ERP. That is, if
plans for an ERP mostly attract employees not specifically targeted for early retirement by
the company, the company needs to have the authority to reject applications.
3. Establishment of an ERP Bonus
The employer’s major concern may usually be focused on the level of financial
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compensation rather than legal disputes with the employees concerned. In cases where
voluntary early retirement is used as a means of dismissing employees, whether that ERP
becomes successful or not is greatly dependent upon the level of the ERP bonus.
Generally speaking, in determining ERP bonuses, the employer needs to consider both
the length of service of the employees (reflecting their contribution to the company) and
the company’s ability to pay those bonuses. The employer needs to pay special attention
when determining the level of compensation, recognizing that the first ERP bonus paid
out will become the standard for any following ERP cases.
4. Informing Employees Subject to Voluntary Early Retirement
The ideal method is for the company to specify which employees will be subject to
voluntary early retirement, from those who fall behind their peers in terms of skills and
performance. In this case, the company creates a list of employees under consideration in
advance, explains the ERP to them, and asks them to accept. If the company cannot
persuade some employees to accept the ERP, then the company can begin dismissing for
managerial reasons, following the guidelines under the Labor Standards Act. The
employer needs to make clear to the employees that there will be no benefits should
they refuse the ERP and wait to be dismissed for managerial reasons. In cases where
employees are dismissed for managerial reasons, the company is not obligated to pay any
financial compensation like the ERP bonus.
5. Implementing the ERP Together With Dismissals for Managerial Reasons
In cases where employees do not accept the ERP that the company offers, the
employer needs to dismiss those employees for managerial reasons, following the
guidelines in the Labor Standards Act. In these cases, timing of the dismissals is important.
If the desired number of personnel accept the ERP, it is not necessary to announce any
dismissals. If dismissals are announced at the same time as the ERP, some serious
problems may occur in the company’s organizational atmosphere or in the ERP bonus.
Accordingly, it is recommended that the company announce the ERP before basic
requirements and legal procedures needed to dismiss employees for managerial reasons.
If the number of ERP applications exceeds the target, it is not necessary to dismiss any
employees for managerial reasons. If the number of ERP applications falls short of the
target, it is necessary to implement the basic requirements and legal procedures to begin
dismissing employees for managerial reasons. That is, the company should begin
dismissing the selected employees for managerial reasons if the number of applications
for the ERP is insufficient. At the same time, the employees should be informed that
there will be no ERP bonuses upon dismissal for managerial reasons. In this case, the
managers-in-charge who directly consult with the employees subject to voluntary early
retirement need to be properly trained.
In cases where it is desired that only specific employees accept early retirement, it is
recommended not to announce the ERP to all employees, but just inform the employees
subject to early voluntary resignation. Those employees who accept the ERP will finish
their employment when they receive the ERP bonus and submit their letters of
resignation. However, the rest of the company’s contracted employees will finish their
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employment when their contract period has expired. In this case, cancellation notices for
contracted employees also need to be considered.
III. Other Programs Outside of ERP bonuses
It is necessary to develop other programs to reduce the psychological impact on an
employee from sudden resignation. That is, personnel reduction should be implemented
with “legal severance pay + ERP bonus + outplacement + unemployment allowance”.
1. Outplacement Support
Outplacement has two forms: one implemented directly by the company, and the
other by outside professional organizations. The government covers all expenses required
for outplacement, up to 3 million won per person, for a period of up to 12 months, when
employers who must dismiss some employees for managerial reasons provide
outplacement support, through labor-management consultation, to the exiting
employees due to employment adjustment, retirement age, and contract expiration (in
cases where the company’s stockpile of products has increased more than 10 percent, or
its production volume and total sales decreased by more than 5 percent).
2. Unemployment Allowance
Employment benefits are paid to unemployed persons who satisfy the following two
criteria: 1) forced to leave a job involuntarily for reasons such as dismissal for managerial
reasons, expiration of contract period, advised to resign and take the ERP bonus etc. after
having worked more than 180 days during the last 18–month period, and 2) the
unemployed person is actively seeking to be re-employed. The unemployed person will
receive an unemployment allowance for between 30 and 210 days, according to age and
insured employment period. The daily subsidy allowance is up to 40,000 won (1.2 million
won per month), but not less than 90 percent of the daily minimum wage.
IV. Conclusion
As ERPs are systems where the employer provides an ERP bonus and the employee
resigns in return for that ERP bonus, involuntary dismissal does not have to occur. If the
employee submits a letter of resignation and receives severance pay and the ERP bonus,
his or her resignation is accepted as a proper closing of labor relations even if he or she
has applied for remedy against the company. Dismissal for managerial reasons is the only
method to dismiss an employee without a reason attributable to the employee under the
current Labor Standards Act, which has strict legal requirements and procedures for
actual practices. ERPs have frequently been used to avoid the aforementioned problems
and minimize the number of employees subject to dismissal for managerial reasons. In
particular, as ERPs can offer sufficient rewards and provide opportunities for reemployment, they can reduce opposition from the affected employees. ERPs will also
build reliability within the remaining employees so that they can concentrate on their
duties. Therefore, it is recommended that companies develop an ERP suitable for their
own situations and thereby prevent many future disputes resulting from dismissals for
managerial reasons.
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Managerial Dismissal and Methods for Individual Meetings
With Targeted Employees
I. Summary of Related Case
“Survival of the fittest” applies not only to employees, but also to companies.
Companies that cannot adjust to changes disappear, but those that can quickly make
themselves relevant to changes can survive. Company M (hereinafter referred to as “the
Company”) requested this labor law firm to reduce redundancy in its management
consulting business. The Company hired about 20 consultants and support personnel, and
was operating two business organizations in human resources management consulting
and outplacement consulting. As the Company had been gradually losing money with
outplacement consulting, it decided to close this failing division and focus more on
human resource management consulting. Due to redundancy arising from this
reorganization, the Company decided to dismiss 7 redundant employees for managerial
reasons. Those targeted for this managerial dismissal were five regular employees and
two non-regular employees. The Company asked for the reductions to be completed
within three months.
II. Details of Managerial Dismissal
In order to complete managerial dismissal within the expected deadline, the Company
shall establish plans and implement them according to schedule. It is hoped that
employees targeted for managerial dismissal voluntarily agree to accept early retirement
program (ERP) compensation and resign, but in reality it is very hard to conclude
acceptable agreements as employees demand more compensation from the company.
Accordingly, the company can initiate negotiations with those targeted employees when
it is implementing procedures necessary (according to Article 24 of the Labor Standards
Act) for managerial dismissal at the same time.
Timeline
Septembe
r

Sep ~ Oct

Major Points

Action Plans

Occurrence of
redundancy

Redundancy due to deterioration of business

Employee transfer

Efforts to avoid dismissal by transferring
personnel, etc.

Use of ERP

Announcement and promotion of the 1st ERP

Cancellation of the dispatch
service agreement

Notification of dispatch service agreement cancellation for
two persons
Items to be announced included business conditions for the
Company, necessity of managerial dismissal, and detailed
timelines

Oct 1

Announcement of managerial
dismissal

Oct 2

Interviews with targeted
employees

Guidance for resignation with ERP compensation
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Oct 1 ~
Nov 20

Consultation with the
employee representative
(50 days)

Efforts made to avoid dismissal, criteria in choosing specific
employees

Nov 20 or
extension

Notice of managerial dismissal

Dismissals after giving employees 30 days’ notice, or 30
days’ dismissal allowance; if necessary, the Company
nd
initiates a 2 ERP.

The Company immediately terminated the service agreement for two dispatch
employees (a receptionist and an office assistant) by paying 30 days’ dismissal allowance,
in keeping with a special article of the “Service Agreement” where party A can terminate
the contract in cases of redundancy.
In seeking applicants for the ERP, two persons from the division to be closed applied,
and the Company ensured them the ERP bonus, unemployment allowance, etc. However,
the Company had to persuade, through individual meetings, the remaining three
employees to accept ERP resignation. The Company explained to these three employees
that they would be dismissed without compensation if they refused to voluntarily resign
and receive an ERP bonus, as the Company was following the correct procedures to
dismiss for managerial reasons. These employees accepted the ERP as the best option. In
the following sections, I would like to introduce methods for communicating managerial
dismissal through individual meetings to ensure smoothness of proceedings.
III. Preparations for and Important Factors in Meeting with Targeted Employees
It is essential to establish and prepare systematic plans thoroughly in advance to carry
out a successful individual meeting for voluntary resignation. These processes will greatly
reduce interviewer difficulties, allow the targeted employees to retain dignity, and
minimize negative feelings about the Company.
1. Prior Preparations
Sufficient preparations minimize potential for labor disputes, prevent confusion for
both the targeted employees and the Company, and maintain consistency in meeting
details and other related items.
Checkpoint
Interview time and
place

Details
Beginning of the workweek and a quiet place without interruptions are
recommended (it is best to avoid end of the week or right before holidays).

Interview scripts

To explain clearly and concisely what measures are taking place, the script needs
to be completed beforehand (with one or two actual reasons).

Expected reactions

Attempt to predict and prepare for emotional reactions from targeted employees
in advance

Expected questions
Control of
emotions

It is important to respond to questions with accuracy and consistency.
Do not load the meeting with individual burdens or emotion. While pursuing
voluntary resignation, it is necessary to focus on structured scripts. Do not talk
with a third party.
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Selection of targeted
Are there any legitimate reasons for selecting these specific employees?
employees
Reason for dismissal
notice
Expected emotion
from targeted
employees

If the reason for dismissal was due to performance results, it is essential to explain
the reason clearly, but detailed examples do not have to be mentioned. Objective
personnel evaluations need to be prepared, and reasons for dismissal shall be
concise, refraining from ambiguity.
- Did the person expect dismissal?
- How would he/she accept a dismissal notice?
- Does the person have any physical or medical problems?

2. Matters to be considered before Meeting
- Do not load up the meeting with individual burdens or emotion.
- Focus on the employee.
- Do not go off the script.
- Avoid talking about unnecessary possibilities or giving hope.
- Do not discuss the problem or engage in defense.
- The decision was not an easy one, and the employee should understand that the
Company considers its employees as its top priority.
3. Detailed Meeting Procedures
1) The employee is offered a seat. Go to the main subject directly without additional
explanation.
2) Starting (Go to the main subject directly.)
“The reason I would like to talk with you is, as you know, the Company has decided to
reduce the number of employees for managerial reasons. I’d like to briefly explain
the unavoidable nature of this decision.”
3) Decision and background
“This reduction of employees has been decided after considering all factors in the
process of helping the Company survive. In determining the criteria for selection, we
defined essential functions and calculated the appropriate number of employees
needed. We then selected extra employees to resign after considering recent
performance and other factors. As announced in advance, we regret that your position
will be terminated. This decision won’t be reversed, but is official and final.”
4) Explanation of the ERP package
Introduction of related documents and ERP package (resignation letter,
compensation bonus, unemployment allowance, etc.)
- “The Company has decided to pay additional compensation outside the statutory
severance pay to those who are subject to dismissal for business reasons.” (Resignationrelated documents are handed over.)
- “Right after you sign the related documents, all benefits listed in the letter will be
given to you. Those benefits contain ----.”
- “You do not have to sign now. Please submit it before the deadline, which is _____
(month & day), ____ days from now. Should the deadline pass without the Company
receiving your signed resignation letter, all ERP benefits will be cancelled and you
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will be placed on the waiting list. During your wait without position, you will receive
70% of your current wages or you will be suspended without pay. At any time after
being placed on the waiting list, you may be dismissed without compensation.”
- “If you have any questions, please feel free to ask.”
4. Expected questions and answers
Questions

Answers

Why was I selected?
Who made the final decision?
What are the criteria behind the
performance rating?
What is the remedy process?

Can you provide a good
reference letter for any potential
employers in the future?
Why can I not move to a position
in other team?

The criteria for selection are employee performance, ability to do
the assigned work, job experience, necessity in the organization,
experienced career, etc. This decision was not easy, but after
considering all the facts, management has approved it.
In relation to this issue, you can always meet the top management.
However, since the management made this decision after careful
consideration, there will be no change to its decision.
No, you cannot. It would be better for you and the Company if you
spend more time towards a new career. We wish you success in
making other opportunities and achieving your goals.
It is possible you will be re-hired, however, you must not expect this
outcome. Instead, we recommend that you begin working on a
future outside the Company.
The company will share objective facts concerning your work with
us (number of service years, job description, etc.). Also, we will issue
a career certificate for three years after your date of resignation.
Before making our final decision, we considered all possible
alternatives. This is the conclusion we have reached.

I would like to talk more with
senior manager xxx.

Of course, you can meet with senior manager xxx. However, he/she
understood this decision sufficiently and agreed to it.

How can the company treat me
like this after serving x years?

This decision was made not at an individual level, but at the
company level under unavoidable situations. We have considered
all factors carefully to avoid this decision.
We cannot give information regarding whether other specific
people were dismissed or not.

Can I work a little longer for
some period of time?
Can I be re-hired?

Is xxx included in this ERP?

5. Reactions of Targeted Employees and Dealing with them
Constructive / realistic (most
reasonable emotions)
Anger (defensive and/or
argumentative)
Shock (no reaction or passive
due to shock, dismay, or
uncertainty)
Denial / Control
(unemotional or relaxed)

- It is necessary to listen to the employee carefully and try to provide
plenty of information; - This information should make the next steps
clear.
- Listen to the expression of anger first, then help maintain calm.
- Allow time for reaction or any questions.

- If the person hides his/her emotions, this may indicate serious mental
distress. It is highly recommended that another time be planned to
offer the Company ERP to the employee again.
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Matters to be considered when planning managerial dismissals
I. Introduction
Dismissal for managerial reasons (hereby referred to as “managerial dismissal”) refers
to when an employer dismisses an employee for urgent business reasons. As managerial
dismissal is implemented without cause attributable to the employee, there are strict
requirements an employer must follow. Such dismissal may be accepted as justifiable
according to Article 23 of the Labor Standards Act (LSA) if the employer satisfies four
requirements: 1) There exists urgent necessity in relation to the business; 2) Efforts were
made to avoid dismissal; 3) Fair criteria was used in the selection of those persons
subject to dismissal; and 4) The employee representative was notified 50 days in advance
and sincere consultations were done with him/her.
There are some items that need to be considered in reality in the process of satisfying
the above four requirements. Firstly, in cases where the Collective Agreement includes
an employment stabilization agreement on managerial dismissal or a clause requiring the
Labor Union’s agreement in the process of managerial dismissal, how the company might
deal with them is a matter of concern. Secondly, in a company with only one labor union
that represents only production workers, whether an employee representative for white
collar employees is needed or not when white collar employees are included in those
being dismissed for managerial reasons, must also be considered. Thirdly, in cases where
those subject to dismissal exceed 10% or more of the total employees, while the
employer has an obligation to report to the Minister of Labor 30 days prior to dismissal,
there is no penal provision for failing to do so. Whether the employer chooses to observe
the reporting duty or not can be an issue. In this article, we will review these three issues
in more detail.
II. Restrictions on Managerial Dismissal According to the Collective Agreement
1. Agreements on procedures for managerial dismissal in the Collective Agreement
In cases where the Collective Agreement contains clauses requiring agreement from
the Labor Union on those subject to managerial dismissal and the early retirement
package (ERP) bonus (as seen in the box below), the company may not be able to reach
an agreement with the Labor Union. If the company cannot reach agreement with the
Labor Union, how can the company select those subject to dismissal and how can it
determine an ERP bonus?
Collective Bargaining: Article 27 (Reduction of Personnel) 1. When the company intends to reduce
personnel due to urgent business reasons, it shall inform the Labor Union of the reason(s) 60 days prior
to dismissal and agree with the Labor Union on the criteria and procedure for choosing those subject to
dismissal, and ERP bonus. (The order of priority follows voluntary applicants and late joiners).
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The phrases in the Collective Agreement, “the company shall agree with the Labor
Union” and “The order of priority follows late joiners” can be the biggest barriers in the
process of managerial dismissal. This is because these phrases form the essential
procedures to follow, which are “The Company can conduct managerial dismissal, but
must do the following: 1) Notify the Labor Union 60 days in advance; 2) Reach agreement
with the Labor Union on the criteria and procedures for choosing those subject to
managerial dismissal, and 3) Reach agreement with the Labor Union on details of the ERP
bonus.” It is important that the company follows such procedures.
As for the ERP bonus, reaching an agreement is likely to be difficult as the company
expects a lower amount while the Labor Union may insist on the maximum amount.
Therefore, since the company has sufficiently consulted with the Labor Union regarding
the level of the ERP bonus, it is not necessary for the two parties to reach agreement. The
next condition is that “the company shall reach agreement with the Labor Union
regarding the criteria for choosing those subject to dismissal.” If the two parties cannot
reach such agreement, the company shall adhere to procedures that choose “voluntary
applicants and late-joiners” first. This means that the company has to respect seniority
and select late-joiners as those subject to managerial dismissal in cases where there is no
agreement on the matter. If the company has to unilaterally dismiss some employees for
managerial reasons, it does not have to pay an ERP bonus to those Union members. The
most beneficial course for both parties is to make every effort to reach an agreement on
“reasonable criteria for dismissal”. Accordingly, in order to handle the restrictions on
managerial dismissal, both parties are required to set up an appropriate ERP bonus
through sufficient consultation, and work hard to reach an agreement on fair criteria for
dismissal. Otherwise the company will have to dismiss simply based on seniority.
○ Judicial ruling 1) In cases where there is an article requiring prior agreement with
the Labor Union regarding personnel dismissal in the Collective Agreement, such
personnel dismissal outside of this process is invalid.31
“In cases where there are regulated in the Collective Agreement articles requiring
prior agreement and consent with the Labor Union regarding personnel dismissal, or
requiring an agreement on personnel dismissal through consultations with the Labor
Union, the dismissals of personnel outside of this process shall be regarded as invalid in
principle. However, even though the Collective Agreement contains a requirement of
such prior agreement with the Labor Union, the employer’s personnel management
rights are not always only what can be implemented according to the agreement or
consent of the Labor Union. If it is regarded that the Labor Union has abused the right of
prior agreement or given up a right of prior agreement intentionally, it is valid for the
employer to carry out personnel dismissal without receiving the Labor Union’s
agreement.”
○ Judicial ruling 2) While a prior agreement with the Labor Union has been made
necessary for times of managerial dismissal, consultation alone would be sufficient.32
“As managerial dismissal is a significantly sensitive managerial decision to be made by
31
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Supreme Court Ruling on July 15, 2010, 2007du15797
Seoul Appellate Court on July 10, 2003, 2002na58138

29

the management body, it cannot be an item for collective bargaining in principle. Even
though managerial dismissal is an essential managerial right and cannot be an item for
collective bargaining, the Collective Agreement can introduce an article requiring the
company to decide or implement managerial dismissal based on agreement with the
Labor Union. In this case, it shall not be determined that the company gave up or
severely restricted its own managerial rights. In reviewing the article in the Collective
Agreement requiring prior agreement with the Labor Union, the purpose of this
agreement does not mean that the company shall have the Labor Union’s prior
agreement in order to make managerial decisions, but the clause of the agreement shall
be translated as ‘sufficient consultation’ to ensure rationality and fairness in the
company efforts to give the Labor Union the opportunities necessary to deliver in
advance its opinions on the criteria for managerial dismissal etc., and shall in good faith
refer to the Union’s opinions.”
2. Employment stabilization agreement
Details on employment adjustment cannot be topics for collective bargaining. However,
if the company accepted the Union’s demand and stipulated it in the Collective
Agreement, the employer has an obligation to observe this. A decision by the Seoul
Appellate Court states “While merging with Company B, Company A will continue the
employment of all personnel, and shall not, after the merger, dismiss personnel
unilaterally.” 33 And a Supreme Court ruling: “The company shall not engage in
managerial dismissal for the next five years.” 34 In cases where this employment
stabilization agreement is newly introduced in the Collective Agreement, it is doubtful
whether the company can implement managerial dismissal in light of urgent business
necessity. In general, judicial rulings explain that in cases where a company’s very
survival is at risk due to financial crisis, or where a company is experiencing very negative
business changes it had not anticipated at the time the employment stabilization section
was agreed to in the Collective Agreement, this agreement does not have to be honored.
However, in all other cases, this agreement remains valid.
○ Judicial ruling) Managerial dismissal in conflict with the employment stabilization
agreement is unfair dismissal.35
“Employment adjustments like managerial dismissal are sensitive managerial decisions
of the management body and shall not be items for collective bargaining in principle.
However, the Collective Agreement, which is a written document of agreements made
through collective bargaining between the company and the Labor Union, has no
limitations in details, as long as they do not violate law or good public order and customs.
In cases where the employer decides to limit unilateral managerial dismissal and
concludes an employment stabilization agreement with the Labor Union, this agreement
shall be considered a normative portion of the Collective Agreement as the standards
concerning working conditions and the treatment of workers. Accordingly, unless there is
33
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a special situation like the unfairness of continuing the effectiveness of the Collective
Agreement in light of changes that could not be expected at the time the Agreement was
concluded, the company’s decision to oppose the Agreement is invalid in principle.”
III. Employee Representative for White Collar Employees
In cases where there is a Labor Union consisting of only production workers, and
which represents the majority of all employees, when the company intends to include
white collar employees in its plans for managerial dismissal for business reasons, is it
acceptable to only engage in consultations with the labor union representing only
production workers?
In cases where the company intends to conduct managerial dismissal covering all
employees, even though white collar employees are not members of this Labor Union,
the Labor Union as a majority labor union can represent white collar employees. There
should therefore be no legal issues from the absence of a white collar employee
representative. However, if those subject to managerial dismissal are not production
workers, but only white collar employees, the Labor Union cannot be the employee
representative, and an employee body representing the white collar employees shall be
established.
○ Judicial ruling: Consulta on with an employee representa ve shall not be
considered as “sincere” if the employee representative and the Labor Union have no
interest in matters related to personnel reduction of a particular group of employees
subject to managerial dismissal.36
“Article 24 (paragraph 3) of the Labor Standards Act is designed to provide
opportunities for those potentially subject to managerial dismissal to have their own
representing body put forward their interests to the company. In cases where downsizing
predominantly affects employees of 4th rank or higher, it is necessary to consult with
employee representatives who represent the interests of employees at 4th rank or higher.
The employee representatives with which the hospital consulted regarding managerial
dismissal represented employees of 5th rank or lower and the Labor Union was a minority
Labor Union also representing employees of 5th rank or lower, the employee
representatives and Labor Union members were not those potentially affected by
managerial dismissal. Therefore, consultation with these employee representatives and
the Labor Union cannot be regarded as sincere consultation with the employee
representative required for managerial dismissal.
○ Administra ve Guideline 37 : Who is the main employee representative for
consultations on dismissal for managerial reasons?
“When planning managerial dismissals involving all employees, the company shall consult
with the Labor Union representing the majority of employees. However, in cases where
dismissal for managerial reasons targets employees of a particular rank, it is desirable to
36
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consult with the Labor Union composed of those employees of that particular rank so as
to prevent labor disputes.”
IV. Reporting to the Ministry of Labor
The Labor Standards Act regulates that during times of managerial dismissal, “An
employer intending to dismiss more than 10% of the total number of workers in any
given month shall report to the Minister of Employment, 30 days prior to first dismissal,
the dismissal plan stipulating 1) reasons for dismissal; 2) number of workers to be
dismissed; 3) details of consultations with a representative of workers; and 4) dismissal
schedule” (Article 24 (paragraph 4) of the LSA). However, this clause does not include any
necessary conditions or procedures to satisfy the need for justification of managerial
dismissal, nor does it include penal provisions. It therefore leaves in question whether
the company has to observe this clause or not.
Provided, Article 33 (Report of Large Changes in Employment) of the Basic Employment
Policy Act regulates that “If changes in the volume of employment due to the automation,
installation or expansion of production facilities or the reduction, adjustment, etc. of
business scale reach the level prescribed by Presidential Decree, the employer shall report
to the head of the competent employment security office on matters related to the
changes.” If the employer neglects this clause, a fine up to 3 million won can be levied. The
level prescribed by Presidential Decree is “30 persons or more per workplace or a company
ordinarily hiring less than 300 employees; and 10% of the total employees for workplaces
or companies ordinarily hiring 300 employees or more.” Accordingly, even though there is
no influence on justification for managerial dismissal, it is desired that employers report
to the Minister of Labor 30 days prior to managerial dismissal in order to avoid the fine
for negligence and promote acceptance of eligibility for unemployment benefits later.
V. Conclusion
As managerial dismissal involves dismissing a large number of employees due to a
company’s urgent business necessity, employers should make every effort to follow the
restrictions found in the Labor Standards Act and relevant clauses of their Collective
Agreements. This is necessary not only to verify that the company is using managerial
dismissal as a last resort, but also to exhibit to employees surviving such dismissals that
the company has done its best to protect its workforce. It is also highly desirable for the
company to make sufficient efforts to avoid unilateral managerial dismissal for reasons to
anticipate reliable labor relations in the future.
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Lay-offs of Production Workers
I. Introduction
When experiencing difficulties many companies, viewing labor as one of their highest
expenses, prefer to reduce it as a first reaction, but arbitrary lay-offs can cause significant
conflict and legal disputes between the company and its workers because their keeping
job is a matter of their survival. Therefore, using a lay-off as a way of cutting costs should
be the final step. In a lay-off situation, office workers usually have no problem getting
hired elsewhere and tend to readily accept when they are asked for voluntary resignation
in return for reasonable financial compensation, while production workers will
desperately object to a lay-off because it is almost impossible for them to find similar
jobs with equivalent wage levels. Accordingly, laying off production workers is extremely
difficult to implement due to persistent objections from the related labor union as well as
the workers involved. An example of this, showing how difficult lay-offs can be for both
management and labor, is the situation at SSangyong Motor Company where recently,
more than 20 production workers committed suicide as a result of being laid-off.
The following case demonstrates a lay-off that this writer provided legal advice for and
which took place from December 2012 to August 2013 and that was reasonably
implemented despite ‘difficult situations’ while doing so. Here, ‘difficult situations’
means that those subject to dismissal were production workers, that there was a labor
union (hereinafter referred to as “the Labor Union”) which consisted of all production
workers, and that the Collective Agreement contained an article which restricted lay-offs.
II. Major Disputes at Each Implementation Stage and their Resolution
1. Planning stage
(1) I had taken a project for lay-offs within an automobile parts production company
(hereinafter referred to as “the Company”), in December of 2012. This company was
foreign-owned and had suffered continuous deficits since 2008, as it could not get new
competitive automobile products from its American headquarters company, and
expected to see a continued deficit in the near future. In order to reduce this evergrowing deficit, the Company had to reduce its work force by a minimum of 30%. The HR
director of the Asia-Pacific Regional Head Office was of the opinion that the Company
would close its doors if it could not implement these lay-offs in time.38
(2) When designing its lay-off plan, the Company had to reduce personnel through use of
a voluntary early retirement system based upon a managerial dismissal schedule. As job
security was part of the Collective Agreement with the Labor Union, it was considerably
38

The Company was established in Korea 30 years ago, and had suffered increasing deficits and decreasing sa
les since 2008. The number of employees had also gradually been reduced from 400 in 2008 to 333 in 2010,
and then to 270 in 2012.
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difficult to implement any arbitrary lay-off. The job security agreement stipulated that:
“When the Company intends to reduce personnel due to urgent business reasons, it shall
inform the Labor Union of the reason(s) 60 days prior to implementing dismissals and
reach agreement with the Labor Union on the criteria and procedures for determining
those who shall be subject to dismissal, as well as provisions for ERP bonuses. Provided,
that the order of priority shall begin with voluntary applicants and most recentlyemployed.” The conditions in a Collective Agreement that a company shall “reach an
agreement with the Labor Union” and “the order of priority shall begin with ……most
recently-employed” can be the biggest barriers in the process of managerial dismissal.
The reason for this is because these conditions frame the essential procedures required
by law pertaining to managerial dismissal which the Company must follow. As for the ERP
bonus, reaching an agreement is likely to be difficult as the Company expects a lower
amount while the Labor Union may insist on the maximum amount. So, if the Company
had sufficiently consulted with the Labor Union regarding the level of the ERP bonus, it
would be no problem for the Company to determine unilaterally an appropriate level for
an ERP bonus. The other two conditions were that “the Company shall reach agreement
with the Labor Union on the criteria…… for determining those who shall be subject to
dismissal,” and “if the two parties cannot reach such agreement, the Company shall
adhere to procedures that choose voluntary applicants and recent employees first”. This
means that the Company has to respect seniority and select most-recent employees as
those subject to managerial dismissal in cases where there is no agreement on the matter.
Accordingly, in order to deal with the restrictions on managerial dismissal, both parties
are required to decide what would be an appropriate ERP bonus through consultation,
and work hard to reach an agreement on fair criteria for dismissal. In the absence of this,
the Company will have to dismiss based simply on seniority.
2. Negotiation stages with the Labor Union
(1) After announcing the plan for managerial dismissal in January 2013, the Company
began negotiations with the Labor Union regarding efforts to implement dismissals and
selection procedures for those subject to dismissal as required by the Labor Standards
Act, Article (24), “Dismissal for Managerial Reasons”. When the Company announced its
intention to implement managerial dismissal, the Labor Union responded that it would
cooperate with the Company if the Company would pay two years’ average wages as an
ERP bonus. To this, the Company proposed an ERP bonus of 6 months, after getting
approval from the American Head Office, as it was running out of sufficient funds due to
the long-term deficit accumulated over the past years. The Labor Union rejected such a
low ERP bonus, and held a special ceremony where union officers shaved their heads and
put up printed banners objecting to the managerial dismissal.
(2) The Company made efforts to negotiate with the Labor Union several times from
March to May of 2013, but could not reach an agreement on ERP bonus levels or who
would be subject to managerial dismissal. The Labor Union became subject to increasing

34

pressure as they were aware of the typical tendency of foreign companies to close their
businesses if they could not make money due to continuous deficits, and gradually
started to compromise regarding lay-offs. On July 13, 2013, the Labor Union demanded
an increase in the ERP bonus, explaining that the average wages for six months could be
an amount equivalent to the average wages for only four months two years ago as they
had not done much overtime lately. The Company accepted the Union’s explanation as
reasonable and received special approval for an increase in the ERP bonus up to 8
months for production workers, while maintaining the 6 months’ average wages for
office workers.
(3) The Company agreed with the Labor Union on the ERP bonus levels and the
implementation of a Voluntary Retirement Program, but the Labor Union insisted that
the Company should implement the managerial dismissal beginning with the most
recently-employed, as there had been no agreement on those. The Company proposed
that it should determine those subject to dismissal based on quality of performance and
number of accidents over the past three years. While negotiating this matter, the
Company instigated a Voluntary Early Retirement Program by posting the information
within the company premises, but no production workers applied for this while only a
few office workers applied. The Company realized that it would be difficult to effectively
reduce the number of employees through the Voluntary Early Retirement Program, and
so informed the Labor Union that it was obliged to implement managerial dismissals with
the recently-employed to be dismissed first. Based on this information, the Labor Union
feared that the Company would implement another lay-off plan next year if it conducted
managerial dismissals based on the principle that the most recently-employed were to be
dismissed first, because the Company would not be able to reduce its labor costs and
thereby improve the competitiveness of its products. Therefore, the Labor Union
responded to the Company that it would accept the Company’s criteria for those subject
to dismissal if the Company would accept the two following conditions: (1) the Company
would reduce the number of employees to be dismissed and (2) would implement the
Voluntary Early Retirement Program one time more. To this, the Company agreed to
reduce the dismissals from the original 60 production workers and 14 office workers to
40 production workers and 8 office workers. In addition, the Company implemented the
Voluntary Early Retirement Program from July 13 to July 25, 2013. During this period, the
target number of office workers applied, but only 10 production workers, leaving 30 still
to be dismissed.
3. Implementation stage
(1) On July 25, 2013 the Company announced the managerial dismissals, informing the 30
production workers selected by following the criteria of those subject to dismissal that
the Company and the Labor Union agreed upon, and put them on paid leave. In line with
this, the Company informed the Labor Office of the plan for managerial dismissal. In
addition, the Company stipulated in its dismissal letter that the affected persons would
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be able to apply for a Voluntary Early Retirement Package at any time prior to his/her
termination date. Although the 30 production workers who received the advance notice
of dismissal were supposed to wait at home, they came to the Company premises and
occupied the Labor Union office. They then threatened the Labor Union Chairman,
stating that he must hold an impeachment vote against union officers, and claiming that
the Labor Union chairman’s decision was null and void as it simply supported the
Company’s unilateral view. The dismissed workers, supported by former Labor Union
officers led action, to impeach the current Union officers. The Labor Union Chairman
feared violence from the dismissed workers and hid for three days, after which he
returned and promised to hold an impeachment vote at the General Meeting.39
(2) Dismissed workers came to the Company and occupied the Labor Union office every
day, from the day that they received their advance dismissal notices to the day of the
impeachment vote, and picketed the main entrance gate, during times when workers
were arriving and departing, protesting what they called the mutual conspiracy between
the Company and the Labor Union. The dismissed employees were supposed to wait at
home, but the Company could not control their collective action of coming to the office.
The Company called the police and asked for their support after explaining the situation,
but the police replied that they were not allowed to intervene in labor disputes, and if
the dismissed workers intended to visit the Labor Union office, the police could not
prevent their visiting. Eventually, the Company realized it had to block them from coming
onto company premises on its own, and so looked into acquiring the services of a
Security Guard Agency40. The service could cost 540 million won for one month, which
would be too expensive for the Company to accept under its current financial situation.
Therefore, the Company could do nothing but wait and watch the dispute from the
sidelines.
4. Concluding stage
(1) During the labor-labor disputes, the Company continuously recommended to the
dismissed workers that they apply for the Voluntary Early Retirement Package and resign
through their department heads and Human Resources managers. Thanks to these
efforts, an additional 5 workers applied for this voluntary ERP-based resignation. The
remaining dismissed workers expected that when the current union officials were
impeached at the Labor Union’s General Meeting, the new labor officers would
39

The Labor Union and Labor Relations Adjustment Act - Article 11 (bylaws) (1) Each of the following Labor
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renegotiate with the Company and cancel the managerial dismissals. On August 8, 2013
there was an impeachment vote against the current union officers and the result was 42
in favor of impeachment and 58 against, rejecting the discharge of the current officials.
After this result, the 25 remaining dismissed workers all applied for voluntary retirement,
believing that they could not win an unfair dismissal case as long as the current Labor
Union officers cooperated with the Company.
(2) All 30 production workers eventually resigned with a voluntary ERP bonus package
and the Company successfully avoided the managerial dismissals. This prevents any
potential labor disputes related to legal claims, and furthermore was very fortunate in
that the Company did not cause further pain to either the remaining workers or the
resigned workers.
III. Conclusion (Evaluation of the Lay-off)
This lay-off of production workers was well-implemented through the appropriate use
of managerial dismissal as per the Labor Standards Act and the Voluntary Early
Retirement Program in order to cope with managerial difficulties the Company faced. At
first, the Company followed Article 24 (Restrictions on Dismissal for Business Reasons),
which contains: 1) urgent necessity in relation to the business; 2) efforts made to avoid
dismissal; 3) fair criteria for the selection of those persons subject to dismissal; and 4)
consulting in good faith with the Labor Union regarding efforts to avoid dismissals and
fair criteria for the selection of those persons subject to dismissal. The above case
showed that the Company satisfied the legal requirements, which are to exert effort to
avoid dismissals through the Voluntary Early Retirement Program. Furthermore, the
Company compared other companies’ ERP bonus levels with the Company’s ability to pay,
while setting up the ERP bonuses, and negotiated with the Labor Union in good faith by
responding to the workers’ demands, and then resolved the Company’s ERP bonus levels
based upon mutual agreement. In particular, while the selection of those subject to
dismissal was previously determined as “those most recently employed” in the Collective
Agreement, the employer persuaded the Labor Union to abandon the order of recent
employment and to accept the result of personnel evaluations for the past three years.
Throughout this lay-off process, the Labor Union and the Company showed the desired
labor-management partnership which resulted in a win-win situation during difficult
times.
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<Summary of statutory social insurances (2015)>
Employment
insurance

Industrial
accident
compensation
insurance

National pension

Health insurance
/Long-term Care
insurance

Employees
covered

Those below age 65

All employees

Those below age 60

All employees

Those excluded

Employers,
foreigners

Employers

Employees who have
worked less than
8days and 60 hours
for a month

Employees who
have worked less
than 1 month

Shall be covered

In principle, they
shall be covered,
depending on their
nationality.

Shall be covered

Coverage for
foreigners

Employee's option

Employ
ee

Total wage × 0.65%
(unemployment
benefit)

Employ
er

-Unemployment
benefit: total wage ×
0.65%
- Employment
security/ Vocational
ability development
program: total wage
× 0.25~0.85%

Total wage ×
0.007~0.340
(varies
depending on
industrial sector)

Unemployment
benefit/employment
security program/
vocational skills
development program

Medical care,
suspended work,
disability, and
survivor
benefits, funeral
expenses,
injury/disease
compensation
annuity, nursing
benefits,
vocational
rehabilitation
benefits

Insuran
ce
contrib
ution

Benefits
guaranteed

Governing body

Standard monthly
income × 4.5%

None

Ministry of Labor (Korea Labor Welfare
Corporation, Job Center)
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Standard monthly
income × 4.5%

Health
insurance=Standa
rd monthly
income × 3.035%
Long-term Care
insurance=Health
insurance× 6.55%
Health
insurance=Standa
rd monthly
income × 3.035%
Long-term Care
insurance=Health
insurance× 6.55%

Old-age pension,
disability pension,
survivor pension

Medical care,
expenses, medical
checkups,
Appliance
expense for the
disabled

Ministry of Health
and Welfare
(National Pension
Corporation)

Ministry of
Health and
Welfare(National
Health Insurance
Corporation)

