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I. Introduction
The ‘annual paid leave’ in the current Labor Standards Act refers to paid vacations that
employees receive in return for their work. It was originally designed to provide physical and
spiritual rest to employees tired from hard work, to maintain the continuity of the labor force, and
to secure a balance in people’s lives. However, Human Resources (HR) managers are often confused
about how to best allow for annual leave and continually ask questions on this subject. According to
the Labor Standards Act (LSA), annual leave is to be calculated and provided based on the individual
employee’s start date. However, for companies with many employees, individual management of
annual leave is not easy to calculate due to the different starting dates, and it is also not easy to
take advantage of related laws promoting the use of annual paid leave.
Although the rules of employment and collective agreements may stipulate that annual leave will
follow the LSA, many companies, for the sake of convenient labor management, provide uniformity
in annual leave for employees based upon a ‘calendar year’ period, and then recalculate the annual
leave based upon individual start dates at the time when employment is ended. The number of
annual leave days can differ in accordance to the various annual leave-provision methods, and
individual companies follow different types depending on their HR policy. 1
In this issue, I would like to review, in detail, the various ways in which annual leave can be
calculated:

II. Legal Bases for Calculating Annual Leave
1. The Labor Standards Act – Start date
Article 60 of the LSA stipulates that annual leave shall be calculated on the basis of the start date of
each individual employee.
Article 60 (Annual Paid Leave)
(1) An employer shall grant 15 days' paid leave to a worker who has registered not less
than 80 percent of scheduled attendance in a one year period.
(2) An employer shall provide one day's paid leave per month to a worker whose
consecutive service period is shorter than one year or whose attendance is less than 80
percent, if the worker has worked without absence for a full month.
(3) <deleted on November 28, 2017> - This is valid in six months after this deletion.
(4) After the first year of service, an employer shall provide one day's paid leave for each two
years of consecutive service in addition to the leave prescribed in paragraph (1) to a worker who
has worked consecutively for 3 years or more. In this case, the total number of leave days
including the additional leave shall not exceed 25.

2. Government Guidelines – Calendar year
Government guidelines allow for the management of annual leave based on a calendar year, with
the detailed method as follows2:
The period for calculation of the attendance rate in order to provide for annual paid leave under
Article 60 of the Labor Standards Act shall follow the individual employee’s annual service period
1
2

Bongsoo Jung, 「The Korean Labor Law Bible 」5th edition, June 17, 2016, page 168.
Labor Ministry Guideline: Labor Improvement Team-5352, issued on Dec. 19, 2011
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in principle, but for the sake of efficient labor management, the calculation period may follow a
calendar year period (Jan 1 ~ Dec 31) according to the rules of employment and the collective
agreement where applicable. In order not to be disadvantageous to new employees when
applying a calendar year-based calculation of annual leave, it is required that in the following year
the paid leave be calculated in proportion to the start date of the first year for those who have
worked for less than one year, after which the company can then provide annual leave on the
calendar year basis. Provided, if the total number of annual leave days calculated based upon the
calendar year is less than the number of annual leave days calculated by the actual start date, the
company shall provide the lesser number of additional annual leave days.

3. Rules of Employment or Collective Agreement (sample): Start Date or Calendar year
The provision of annual leave stipulated in the rules of employment is usually provided as follows:
(1) Type-A : Where annual leave is calculated by the individual employee’s start date
Article 00 (Annual Paid Leave)
(1) Each employee shall be granted 15 days for a minimum of 80% attendance during the previous
one (1) full year;
(2) With respect to an employee who has worked for less than one year or an employee who has an
attendance rate of less than 80% in one year, the company shall allow one day of paid leave for
perfect attendance for one month; and
(3) Each employee who has been employed for 3 years or longer shall be allowed one additional day
for every two years exceeding the first one year of continuous employment in addition to the days
of leave mentioned in Item a. above. However, the total paid leave including the additional days
shall not be more than 25 days.
(2) Type-B : Where annual leave is managed on a calendar year basis
Rules of Employment: Article 00 Annual Leave
Note - Subparagraphs (1), (2), and (3), have the same content as the above ROE.
(4) The calculation period for annual paid leave shall start January 1 of each year and finish on
December 31 of that same year.
(5) As for an employee who started work in the middle of year, the company shall allow on January
1 of the next year, the number of annual leave days calculated in proportion to the employment
period of the first year, and beginning the following year, annual leave will be adjusted and
provided on a calendar year basis.
(6) At the end of employment, if the number of annual leave days calculated on the calendar year
basis is less or more than the number of annual leave days calculated by the individual’s start date,
the company will provide the annual paid leave allowance for the correct number of annual leave
days recalculated based upon his/her joining date.
(3) Type-C : Where annual leave is managed on a calendar year basis
Rules of Employment: Article XX (Annual Leave)
Note - Subparagraphs (1), (2), and (3), have the same content as the above ROE.
(4) The calculation period for annual paid leave shall start January 1st of each year and finish on
December 31st of that same year.
(5) As for an employee who started work in the middle of year, the company shall provide one
monthly paid leave each month until the first day of the following year in addition to monthly leave
days of the above paragraph (2). On January 1st of the next year, the company provides 15 days of
annual paid leave in advance.
(6) At the end of the term of employment (or when resigning), the number of annual leave days
that occurs on January 1st of the year in which the employee resigns will be adjusted and settled in
proportion to the date of resignation for the period from January 1 to the resigning date.
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III. Methods for Calculating Annual Leave
1. Methods Available (Employees joining before June 2017)
The details of granting annual leave, as stipulated in the Labor Standards Act or the Rules of
Employment, are generally similar, but the actual calculation for that leave varies greatly by
company. Four types are shown: A, B, and C, and a company may use one of them.
※ Annual Leave for a Period of 5 Years and 10 Months, from May 15, 2013 to March 31, 2019
Type A: Based on
Type B: Start Date + Calendar
Type C: Prior Payment + Prorated
Employee’s Start Date
year-based
5-15-2013 started
5-15-2013 started
5-15-2013 started
1-01-2009 → 10 days
(7 days granted as monthly leave
5-15-2014→15 days
(prorated based on start date)
in advance)
5-15-2015→15 days
1-01-2014 → 15 days
1-01-2014 → 15 days
5-15-2016→16 days
1-01-2015 → 15 days
1-01-2015 → 15 days
5-15-2017→16 days
1-01-2016 → 16 days
1-01-2016 → 16 days
5-15-2018→17 days
1-01-2017 → 16 days
1-01-2017 → 16 days
3-31-2019→ resigned
1-01-2018 → 17 days
1-01-2018 → 17 days
3-31-2018 → resigned (10 days
1-01-2019 → 17 days
deducted -adjusted according to
3-31-2014 → resigned
start date)
(17 days x 3/12 = 13 days adjusted
according to finish date)
79 days
79 days
90 days
(10 days deducted)
(11 more days paid more)
※Annual Leave for a Period of 6 Years and 5 Months, from May 15, 2013 to October 31, 2019
Type A: Based on
Type B: Start Date + Calendar
Type C: Prior Payment + Prorated
Employee’s Start Date
year-based
5-15-2013 started
5-15-2013 started
5-15-2013 started
1-01-2014 → 10 days
(7 days granted as monthly leave in
(prorated based on start date)
advance)
5-15-2014→15 days
1-01-2015 → 15 days
1-01-2014 → 15 days
5-15-2015→15 days
1-01-2016 → 15 days
1-01-2015 → 15 days
5-15-2016→16 days
1-01-2017 → 16 days
1-01-2016 → 16 days
5-15-2017→16 days
1-01-2018 → 16 days
1-01-2017 → 16 days
5-15-2018→17 days
1-01-2019 → 17 days
1-01-2018 → 17 days
5-15-2019→17 days
10-31-2019 → resigned (7
1-01-2019→ 17 days
10-31-2019 → resigned
days added - adjusted
10-31-2014 → resigned
according to start date)
(3 days deducted -prorated
according to resigned date)
96 days
96 days (7 more days allowed)
100 days (4 more days allowed)

2. Methods Available (Employees joining after June 2017)
Since the guaranteed paid leave for employees working less than two years is insufficient (15 days
granted for the entire two-year period), Article 60 paragraph (3) of the Labor Standards Act was
deleted in an amendment of the LSA to provide additional paid leave days. It now guarantees 11
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annual paid leave days for the first year for employees working for less than two years. Thus, a total
of 26 paid days are granted over that two-year period: 11 days in the first year and 15 days in the
second. Therefore, in calculation of annual leave by fiscal year, an additional 11 days shall be added,
to maintain the annual management system.
※Annual Leave for a Period of 2 Years and 10 Months, from June 1, 2017 to March 31, 2020
Type A: Based on
Type B: Start Date + Calendar year-based
Type C: Prior Payment + Prorated
Employee’s Start Date
6-01-2017 started
6-01-2017 started
6-01-2017 started → 7 days
6-01-2019 → Monthly Leave 11 days
(Granting 7 days monthly leave ahead)
6-01-2018 → Monthly
1-01-2018 → 9 days (prorated based on
6-01-2019 → Monthly Leave 11 days
Leave 11 days
start date)
1-01-2018 → 15 days
6-01-2018 → 15 days
1-01-2019 → 15 days
1-01-2019 → 15 days
6-01-2019 → 15 days
1-01-2020 → 15 days
1-01-2020 → 16 days
6-01-2020 → resigned
3-31-2020 → -8 days deducted
3-31-2020 → 13 days (=16*3/12 →
(recalculated based on starting date)
prorated as of resigned on day
41 days
41 days(8 days deducted)
45 days (extra 4 days)
※Annual Leave for a Period of 3 Years and 5 Months, from June 1, 2017 to October 31, 2020
Type A: Based on Employee’s Type B: Start Date + Calendar year-based
Type C: Prior Payment + Prorated
Start Date
6-01-2017 started
6-01-2017 started
6-01-2017 started → 7 days
6-01-2018 → Monthly
6-01-2018 → Monthly Leave 11 days
(Granting 7 days monthly leave
Leave 11 days
1-01-2018 → 9 days (prorated based
ahead)
6-01-2018 → 15 days
on start date)
6-01-2018 → Monthly Leave 11
6-01-2019 → 15 days
1-01-2019 → 15 days
days
6-01-2020 → 16 days
1-01-2020 → 15 days
2018-01-01 →15 개
10-31-2020 → resigned
10-31-2020 → +7 days
2019-01-01 → 15 개
(recalculated based on starting date:
2020-01-01 → 16 개
paid for allowance equivalent to 7 days
2020-10-31 → 13 개 (=16*10/12 →
addionally)
prorated as of resigned on day
57 days
57 days (7 days added)
61 days (extra 13 days)

3. Advantages & Disadvantages for each Method of Calculating Annual Leave
(1) Type A- (based on employee’s start date):
The advantage of this method is that annual leave can be accurately calculated in accordance
with the Labor Standards Act.
However, the disadvantage is that: 1) this method requires a lot of time and effort to manage the
annual leave for all employees as the company needs to calculate each individual employee’s
annual leave separately; 2) it would be difficult to take measures to promote the use of collective
annual leave; and 3), an employee who intends to leave may try to find the best time for resignation
to maximize their annual leave days.
(2) Type B - (start date + calendar year-based): This method is a way of providing annual leave
based on calculating 15 days in proportion to the working period of the first year, on January 1 of
the following year, and then to deem January 1 of the following year as the start date for calculating
annual leave for that year. When employment comes to an end, the number of annual leave days
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calculated based on the calendar year shall be compared with the number of annual leave days
calculated based on the start date. If the number of annual leave days based on the calendar year is
more than the number calculated by the start-date, it would be preferable to stipulate such a
reduction of annual leave in the rules of employment.
The advantage of Type B is that a company can easily manage annual leave, effectively use the
method to promote the collective use of annual leave, and be able to calculate annual leave very
accurately while still adhering to the Labor Standards Act.
The disadvantage of Type B is that the company needs more time to re-calculate individual
annual leave. As well, the employee may try to select a finishing date which allows for more annual
leave days.
(3) Type C - (prior payment + prorated): This method provides monthly leave for each attendance
month for the first year of employment, and then allows 15 days of annual leave in advance on
January 1 of the following year, which is then continuously granted in advance based upon the
calendar year. For the month when employment is ended, the annual leave will be adjusted up to
the last working day on a prorated basis.
The advantage of Type C is that: 1) the company can effectively use the measure to promote the
use of collective annual leave; 2) the company can adjust annual leave easily as it is calculated on a
prorated basis; 3) the method can be seen as beneficial in that the employees receive their annual
leave ahead of its actual occurrence; and 4) that an employee will not derive any preference for a
finishing date because the annual leave is based upon the actual service period calculated on a
prorated basis.
Type C’s disadvantage is that the company will always grant more annual leave than what would
be provided by the start-date based calculation.

4. Review of the Annual Leave Calculation Methods
Companies generally use Type B or C, which are all calendar year-based, when managing their
annual leave. Type B (start date + calendar year) takes a recalculation procedure by matching
annual leave calculated according to a calendar year with annual leave based on the employee’s
start date. Type C (calendar year-based) is a method whereby the company provides more annual
leave, calculated by a calendar year-based adjustment, and will also additionally compensate for
the lower number of annual leave days based on the calendar year. However, this type will also give
employees reason to look for the most suitable termination date, so the company may end up
providing more annual leave days than intended.
Accordingly, in my opinion, the most suitable is Type C (prior payment + prorated). This type
provides monthly leave for each attendance month for the first year of employment, then allows for
15 days of advance annual leave the following year, and in the month when employment is ended,
allows for an adjusted annual leave prorated according to the last working day. In particular, Type C
can be the most desirable method because it takes full advantage of the convenient calculation of
annual leave as well as the benefits of calendar year-based management.

IV. Conclusion
Annual leave is designed to provide an opportunity for exhausted employees to recharge through
the provision of a paid vacation; this should not be considered as an expense, but rather as an
investment in securing a constant workforce. Employers should also consider some basic principles
when applying a method for calculating annual leave. Firstly, the employee should be able to
understand and anticipate his or her annual leave and the available number of days that can be
used in the near future. Secondly, the company should provide for collective annual leave so it can
easily manage the annual leave for all employees and also promote the use of annual leave. Thirdly,
when employment is terminated, the company can easily calculate the annual leave and the
employee has no reason to consider the date of termination in the expectation of more annual
leave. That is to say, the final annual leave can be easily adjusted based upon the termination date.
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The Workplace Harassment Prevention Law and the
Employer’s Duty
I. Introduction
Recently workplace harassment within large corporations has become a social problem. Every
day it seems that the executives of these companies are reported by the media on issues such as
abusive language, assault, and inhumane treatment of their employees, but these acts which are
revealed to the public are but the tip of the iceberg. According to a survey by the Korea Labor
Institute,3 66.3% of respondents said that they had experienced direct harassment at their
workplace in the past five years. Also, according to the Human Rights Commission's survey,4 73.3%
of respondents experienced workplace harassment over the past year. The average number of
harassment was 10.0 cases, the experience of personal harassment was 39.0%, and the experience
of collective harassment was 5.6%. These workplace harassments have resulted in negative
reactions such as consideration of resignation (66.9%), less confidence in the company and its
senior officials (64.9%), a decline in work performance and concentration (64.9%), and a reluctance
to relate with peers (33.3%).
The damage due to workplace harassment continues to grow and so the Workplace Harassment
Prevention Law was enacted because of public demand for improvement. This Law, as it was
finalized, was a considerable retreat from the original legislative initiatives. When first suggested in
April 2018,5 it included very strong articles: (1) the obligation of the employer to provide training
on harassment prevention in the workplace, and (2) a victim of workplace harassment could seek
remedy through the labor relations commission. These were both deleted in the final draft.
Nevertheless, it is meaningful that it was introduced into the Labor Standards Act. The details are
described below.

II. Content of the Workplace Harassment Prevention Law
1. Amendments to the Labor Standards Act
(1) The employer's obligation to prohibit workplace harassment
Article 76-2 (Prohibition of Workplace Harassment) The employer or an employee shall not cause
physical or mental suffering or deteriorate the working environment, exceeding the appropriate
level of bearable limits, by taking advantage of his or her position or relationship in the workplace
(hereinafter referred to as " workplace harassment").
(2) Obligations of the employer in case of an occurrence of workplace harassment
Article 76-3 (Measures in case of bullying in the workplace) ① Any employee who has been
informed of the occurrence of workplace harassment can report the fact to the employer.

3
4
5

Keunjoo Kim/Kyunghee Lee, 「A Survey of Workplace Harassment and The Countermeasures」, Korean Labor Institute, December 2017.
Sungsoo Hong et al, 「A Survey of Workplace Harassment」, The National Human Rights Commission of Korea, November 2017.
Byungwon Kang and 23 other lawmakers’ legislative initiative, 「A Draft of the Workplace Harassment Prevention Act」, No. 13290, April 27, 2018.
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② The

employer shall conduct an investigation to confirm the facts without delay if the employer
acknowledges the occurrence of harassment in the workplace or accepts a notification under
Paragraph 1 above.
③ The employer shall, when necessary for the protection of workers who have suffered damage
related to workplace harassment within the period of investigation pursuant to paragraph 2
(hereinafter referred to as "victims"), implement appropriate measures such as a change of place of
work, paid leave order, etc. In this case, the employer shall not take such measures against the will
of the victim.
④ The employer shall take appropriate measures such as changing the place of work, job transfer,
order of paid leave etc. when the victim requests it, if the fact of workplace harassment is
confirmed as a result of the investigation pursuant to Paragraph 2 above.
⑤ The employer shall take all necessary measures such as disciplinary punishment, change of work
place, etc. without delay when it is confirmed that workplace harassment has occurred. In this case,
the employer shall consider the opinion of the victim about the proposed measures prior to taking
any action, such as disciplinary action.
⑥ The employer shall not dismiss or take any other unfavorable steps against the employee who
reported the occurrence of harassment in the workplace or the victim.
(3) Addition of required items listed in the Rules of Employment
Article 93 (Preparation and Filing of Rules of Employment) 11. Matters concerning prevention of
and measures to handle an occurrence of workplace harassment
(4) Prohibition of disadvantaged treatment of complainant or victim
Article 109 (Penalty) The employer shall be punished by imprisonment for not more than three
years or a fine of not more than KRW 30 million if found in violation of Paragraph 6 of Articles 76-3
of this Act.

2. Amendment to the Industrial Accident Compensation Insurance Act
Article 37 (1) of the IACI Act, which lists reasons for acceptance as occupational diseases, has
added "illness caused by work-related mental stress, such as workplace harassment and abuse of
the worker pursuant to Article 76-2 of the Labor Standards Act".

3. Amendments to the Industrial Safety and Health Act
Article 4 of the ISH Act (Government obligations) added a new item: “10. Establishment, guidance
and support of measures to prevent workplace harassment pursuant to Article 76-2 of the Labor
Standards Act”.
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III. Explanation of Workplace Harassment
1. Definition of workplace harassment
It is meaningful that the definition of workplace harassment clearly defines the obligations of the
related employer and the standard of related harassment incidents. Until this concept was
established, the labor law had no legal obligation or liability for workplace harassment. Therefore,
under the existing legal system, the measures that a victim who had been harassed in the
workplace could take to the employer included (1) a claim for damages based on the liability of the
victim for illegal acts (Article 750 of the Civil Act); 2) a suit for damages (violation of the obligation of
safety considerations by labor contract) (Article 390 of the Civil Act), and (3) a complaint under
Article 30 (Human Rights Violation) of the National Human Rights Commission Act. In general, it is
very meaningful that the Labor Standards Act has stipulated a definition of workplace harassment in
order to strengthen the obligations of employers and to protect the workers with measures to
receive remedy for workplace harassment.

2. Establishment of the employer's duty for action in case of workplace harassment
In case of workplace harassment, the victim or a third party can notify the employer. An employer
who has been informed of the occurrence of workplace harassment must conduct an investigation
to confirm the fact. In the course of this investigation, measures should be taken to protect the
victim and, if the investigation confirms the workplace harassment, disciplinary action should be
taken without delay.
In the event of such workplace harassment, the rules for reporting and the processing procedures
in the workplace apply equally to the sexual harassment remedy procedures under Article 14 of the
Equal Employment Act. Nevertheless, the Equal Employment Act enforces a fine of up to KRW 10
million if a company does not investigate and take appropriate measures when sexual harassment
occurs in the workplace, but there is no similar penalty clause in the Workplace Harassment
Prohibition Law. In addition, even if the employer has sexual harassment in the workplace, there is
a penalty in the Equal Employment Act, but there is no fine in the amendment bill of the Labor
Standards Law prohibiting workplace harassment if the employer becomes a perpetrator. Provided,
in the same way as the Equal Employment Act, if the employer gives unfavorable treatment to
employees and victims who have reported workplace harassment, the employer can be punished by
imprisonment for up to three years or a fine of up to KRW 30 million.

3. The addition of ‘workplace harassment’ in the required items of the Rules of Employment
An employer who routinely employs 10 or more workers must fill out the 12 required items in the
Rules of Employment and report them to the Minister of Employment and Labor (Article 93 of the
Local Law). Here is the required item added in relation to workplace harassment: "11. Matters
concerning prevention and measures in case of occurrence of workplace harassment.” In other
words, it is stipulated in the Rules of Employment that the company has implemented measures
related to workplace harassment.6
6

Labor Ministry Guideline: “Operational Guides for the Rules of Employment”, LSA Dept-1119, April 24, 2009.
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4. Penalties applicable for unfavorable treatment by an employer
It is regulated as the employer’s duty, in the self-governing rules, that the employer should explore
preventive measures against workplace harassment and take appropriate measures. However, if
disadvantageous treatment of victims is taken, the employer should and can be severely punished,
similar to the Equal Employment Act. In other words, Article 110 of the Labor Standards Act
stipulates "imprisonment for up to three years or a fine of not more than KRW 30 million in
violation of Article 76-3 (Paragraph 6) of this Act".

5. Amendment to the Industrial Accident Compensation Insurance Act
The current Article 37 (1) of the IACI Act did not recognize occupational accidents caused by
workplace harassment, but the revised law does recognize an occupational accident due to "illness
caused by work-related mental stress such as workplace harassment”, and so this article will
provide a legal basis to occupational accidents. Diseases caused by workplace harassment were
difficult to have recognized as a work-related injury by the Korea Workers' Welfare Corporation,
and were accepted exceptionally only after complicated legal disputes. However, with the revised
law, the Welfare Corporation has opened the way for victims to be recognized more quickly in the
first work-related accident assessment stage.

6. Amendments to the Industrial Safety and Health Act
Workplace harassment has an adverse effect on the mental and physical health of the workers,
undermining their opportunity to work in a healthy environment. Therefore, the amendment to
Article 4 of the ISH Act, to prevent illness caused by workplace harassment, imposes upon the
government an obligation to act. In this regard, the Ministry of Employment and Labor has prepared
'A Practical Manual for the Prevention of Workplace Harassment and Countermeasures Against It’,
which will be distributed to all companies. Unfortunately, this obligation to prevent workplace
harassment is defined as an obligation of the state rather than a direct obligation of the employer,
so that the employer is not responsible for violations of the ISH Act.

IV. The Effect and Limitations of the Workplace Harassment Prevention Law
1. Effect of the Workplace Harassment Prevention Law
It is not easy for ordinary workers to take legal action for harassment against a workplace because
such matters take a considerable amount of time and money. However, the amendment to the
Labor Standards Act clarifies the concept of workplace harassment, and in particular the obligation
of prohibition of workplace harassment by an employer, along with the obligation to implement
relief procedures that will enable victims to receive protection and relief from workplace
harassment more quickly.
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2. Limitations of the Workplace Harassment Prevention Law
Although this law will contribute greatly to the improvement of the human rights of workers, there
are some shortcomings.
First, there is no provision for legal sanction against an employer's workplace harassment. New
amendments to the workplace harassment law do not specify penalties against the company or
penalties for the offender him/herself’. In general, as workplace harassment is often the result of a
high-ranking official becoming the perpetrator in a power relationship, this revision of the Labor
Standards Law is insufficient.
Second, there is no legal sanction if an employer does not to take reasonable action when a
complaint of workplace harassment occurs in the workplace. The revised bill stipulates that in the
event of harassment within the workplace, the Act on the Equal Employment between Men and
Women is the same as the obligation to implement measures related to the occurrence of sexual
harassment in the workplace. However, in the case of sexual harassment in the workplace, the
employer will be punished if the employer does not take reasonable measures. As the amendment
to the Labor Standards Act does not require the employer to assume legal responsibility for
undertaking any necessary investigation or other reasonable action in case of an occurrence of
workplace harassment, it is limited in its protection of workers.

V. Conclusion
Even if there are many deficiencies, it is meaningful that the introduction of the Workplace
Harassment Prevention Law stipulates the duty of the employer to prevent workplace harassment,
whether within the company or between workers. Although there are no direct penalties for the
employer, we expect that this new law will contribute to creating a fair and desirable workplace
culture.
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Issues related to the Parcel Delivery Workers Labor
Union
I. Introduction
The ‘Labor Today’ daily labor newspaper has reported on labor relations regarding the Parcel
Delivery Workers Labor Union (hereinafter referred to as ‘the parcel delivery union’) composed of
Post Office parcel delivery workers. There are about 3,000 parcel delivery workers at the Post Office,
of which about 2,000 are unionized workers. According to an article published on January 21, 2019,
the parcel delivery union requested time-off hours for union officers, a union room, a lunar holiday
bonus of KRW 150,000, and full subsidy of the Industrial Accident Compensation Insurance
premium. If the company does not accept these suggestions, the parcel delivery union warned that
they would impose a general strike for three days starting January 26, ahead of the lunar holiday.7
Fortunately, according to a January 25 article, labor and management reached a provisional
agreement on these issues under a mediation committee of the National Labor Relations
Commission.8 The agreed points are (i) paid time-off is granted for the union officer; (ii) a union
office will be provided, (iii) a check-off system will be applied for union dues; (iv) a holiday incentive
will be introduced; and (v) the company will pay half of the IACI premium.
There are several characteristics to be considered regarding the parcel delivery union. First, a
parcel delivery worker is not a worker earning wages per hour from an employer, but an individual
contractor who receives a service fee according to the number of parcels delivered. Since such
individual contractors are not workers under the Labor Standards Act, they are protected as
workers under the Labor Union Act only. Therefore, it is necessary to distinguish the characteristics
of these two different types of worker. Second, the parcel delivery union is demanding paid time-off
and recognition of a full-time paid union officer. It is necessary to examine in detail the possibility of
introducing a paid time-off system for a full-time union officer at the parcel delivery union, which
consists of self-employed workers, not workers belonging to a workplace. Thirdly, since the postal
service of the Post Office is regarded as an essential public service, the parcel delivery service can
be regarded as a minimum service to be maintained in an essential public business. It is necessary
to examine whether the parcel delivery service is in fact a minimum service to be maintained for
fear of jeopardizing the daily life of the people.

II. Difference between Workers in the Labor Standards Act and
Workers in the Labor Union Act
Currently the parcel delivery union is composed of individual parcel delivery contractors, not
employees. I would like to examine whether these individual contractors can in fact exercise three
specific labor rights as workers under the Labor Union Act.

1. Workers under the Labor Standards Act
Article 2 (1) of the Labor Standards Act stipulates that the term “worker” in this Act refers to a
person who offers work to a business or workplace to earn wages, regardless of the kind(s) of job
7
8

Labor Today, “Parcel union will strike soon”, Jan. 21, 2019, page 14.
Labor Today, “First collective agreement expected in a union composed of contractors”, Jan. 25, 2019, page 11.
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he/she is engaged in. The concept of “employee” includes the following factors: 1) It is not
determined by the kind(s) of job he/she is engaged in; 2) the person works at a specific business or
workplace; 3) the person offers work to earn wages. In understanding this concept, wage is placed
at the center, while the key point to be considered is whether a subordinate relationship exists
between the one who performs the work and the one who provides the work. That is, “employee”
means “a person who offers work to earn money through a subordinate relationship”. 9 A
subordinate relationship is one where a person hired by an employer provides work to that
employer, under the employer’s direction and order, and carries out the tasks the employer
requires to be done. This means that an employee who offers work to earn wages can be
considered “a person offering work under a subordinate relationship to an employer”.10

2. Workers under the Labor Union Act
Article 2 (1) of the Labor Union Act stipulates that the term “worker” in this Act refers to a person
who lives on wages, salary, or other equivalent form of income earned in pursuit of any type of job.
Those who receive a wage are workers under the Labor Standards Act, and those who earn income
equivalent to wages are persons under the Labor Union Act. Equivalent income means any reward
earned in exchange for providing labor service to another person independently, without a
subordinate relationship. Therefore, ‘worker’ in the labor union law includes workers earning a
wage, unemployed persons without income, and those who have no dependent relationship but
continue to provide labor for income.11 In other words, under the Labor Standards Act, workers
have both human dependency and economic dependency, but workers under the Labor Union Act
are those with economic dependency only. However, this does not apply to those who provide
independent work, such as a self-employed person, students who are not ready to work, or those
who have given up on job searching.

3. Division of workers
If a worker is recognized as a worker under the Labor Union Act, (s)he may exercise three labor
rights(rights to labor union, collective bargaining, and collective action) as a worker. Individual
parcel delivery people who are registered as individual business owners and whose income depends
on the quantity of deliveries can only organize labor unions and demand collective bargaining in
order to improve working conditions. In this case, the employer must comply with the collective
bargaining requests of labor unions, and labor unions can increase their bargaining power through
strikes favoring collective bargaining. If an employer is harmed through collective bargaining or
labor strikes, the employer cannot terminate the contract with the delivery agent or claim damages
(Articles 3, 4, 81 of the Labor Union Act).

III. Applicability of Paid Time-off
It is necessary to examine whether workers under the Labor Union Act are eligible for paid time-off.
In the case of a full-time union officer, it is stipulated that "an employee may engage in the work of
a labor union without providing the assigned work prescribed by the labor contract". Here, 'delivery
Jongryul Lim, 「Labor Law」, 14th edition, Parkyoung sa, 2016, page 32.
Kaprae Ha, 「Labor Law」, 28th edition, Joongang Economy, 2016, pages 32-36, Supreme Court ruling on Dec. 7, 2006, 2004da29736.
11 Jongryul Lim, 「Labor Law」, 14th edition, Parkyoung sa, 2016, page 35; Supreme court ruling on Jan. 29, 2015, 2012doo28247.
9

10
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contract' does not fall under 'employment contract with prescribed work' or 'working �me', as the
delivery person receives a service fee based on the number of units delivered. There could be
ques�ons about how a �me-oﬀ system could be applied to such an individual.

1. The paid time-off system
In Ar�cle 24 of the Labor Union Act, the union's paid �me-oﬀ system (also known as the paid full�me union oﬃcer system) is deﬁned as "a worker who does not provide work prescribed by the
labor contract." Paragraph 4 of the ar�cle s�pulates that “in the case of a collec�ve agreement or
agreement by the employer, union oﬃcers can carry out the maintenance and management work
of the union without being engaged in contractual work hours within limits not exceeding the
permi�ed hours in accordance with Ar�cle 24-2." The union oﬃcer is usually provided with the
normal salary even if the union oﬃcer does not provide the prescribed work.

2. Applicability of a paid full-time union officer in the Labor Union Act12
The Labor Ministry Guideline provides answers for ques�ons: whether parcel delivery unions are
applicable under the paid full-�me union oﬃcer rule, if the paid full-�me union oﬃcer falls under
the paid �me-oﬀ system, and how much is appropriate for the level of the paid income for the paid
full-�me union oﬃcer. First of all, for a paid full-�me union oﬃcer, "Ar�cle 24 (Paragraph 1) of the
Labor Union Act states that the work prescribed by labor contract means a contracted amount
made between the employer and the employee under Ar�cle 2 (Paragraph 1) of the Labor Union
Act under the terms of the agreement on wages. It should be judged in a comprehensive manner
considering the contracts and agreements concluded between labor and management, and normal
labor-providing prac�ces." The workers referred to here are workers under the Labor Union Act,
including the Labor Standards Act, which applies equally to the service contract as well as the labor
contract. When a parcel delivery union oﬃcer is recognized, the level of the full-�me union oﬃcer’s
amount would be as recognized as follows: "The level of salary of union workers who are exempted
from working hours can be determined by the employer based on the normal wages that the
worker would receive if he or she normally worked as a worker in general. This will generally be
calculated based on the commission fee that could be earned for the ordinary parcel delivery man
on a day-to-day basis.”.

IV. Whether Parcel Delivery Service belongs to Essential Public Service
The work of the Post Oﬃce is an essen�al public service. There could however, be diﬀerent views
on whether or not the Post Oﬃce’s parcel delivery service is also an essen�al public service. If it
belongs to an essen�al public service, its labor union is restricted in its right of collec�ve ac�on as a
union, should secure minimum services need be maintained.

1. Essential public service and minimum services to be maintained
Ar�cle 71 (2) of the Labor Union Act refers to “essen�al public service” as meaning each service
described in the following subparagraphs, which fall within the category of public service under

12

Labor Ministry guideline, Labor Union Dept- 196, Jan 22, 2019.
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paragraph (1) and whose stoppage and discontinuance may endanger the daily lives of the general
public, or may considerably undermine the national economy, and whose replacement presents a
hardship.1. Railroad services, inter-city railroad services, and aviation services; 2. Water, electricity,
gas supply, oil refinery and supply services; 3. Hospital and blood supply services; 4. Bank of Korea;
5. Telecommunication services.
Prior to 2008, in a case of essential public service, the right to strike was totally limited through
arbitration by a special labor commission. As a complementary measure, the Labor Union Act
introduced on January 1, 2008 abolished the arbitration system for mandatory public service and
instead introduced a mandatory maintenance service system for essential public service.13
The Labor Union Act stipulates that the term “minimum services to be maintained” in the Act
refers to those services among essential public services prescribed in Article 71 (2), which, if
suspended or discontinued, could remarkably endanger the lives, health, physical safety or daily life
of the public and are prescribed by Presidential Decree (Article 42-2, paragraph 1). Furthermore,
stopping, discontinuing or obstructing the proper maintenance and operation of the minimum
services to be maintained shall not be carried out as a legitimate industrial action (Article 42-2,
paragraph 2). If violated, prison for up to 3 years or a penalty of up to KRW 30 million could be
imposed (Article 89, paragraph 1). The parties in labor relations shall conclude an agreement in
writing that stipulates the levels of minimum services to be maintained and provided, the specific
work designated as minimum service, the necessary number of workers, etc., in order to ensure the
proper maintenance and operation of minimum services during a period of industrial action. In this
case, both parties shall sign or seal an agreement on minimum services to be maintained (Article
42-3). Therefore, unions will be held liable for illegal disputes in cases where they do not engage in
agreement on minimum services to be maintained.14

2. Criteria for classification of essential public service15
In order for a specific business to be an essential public service in the interpretation of the
provisions related to the Labor Union Act, (i) the public service pursuant to Article 71 (1) of the Act
shall meet the formal requirements under the provisions of Article 71 (2); (ii) the suspension or
abolishment of the work shall have substantial repercussions that significantly jeopardize the daily
lives of the public or that significantly impede the national economy and are not easily replaceable.
Formal requirements are in accordance with Annex 1 of the Enforcement Decree of the Labor
Union Act: Each minimum service to be maintained per essential public service. Substantive
requirements are: (i) to become an essential public service, the suspension or abolishment of work
due to industrial action must seriously endanger the daily life of the public or hinder the national
economy. (ii) since the suspension or abolishment of such service should concern a business having
a large effect on the daily life of the public and the national economy, the service, the production
scale of the goods, and the service supply target should be targeted to the general public; (iii) the
substitution of the work should not be easy, so that it is difficult to substitute other similar
companies in consideration of production and service scale. In other words, if a substitute can easily
be accomplished through canceling an outsourcing contract, it should be considered that there is a
possibility of substitution.
Ministry of Labor, “Explanation of Operations for the Minimum Services to be maintained” Nov. 2007.
Moon, Moo-gi, “The scope of minimum services to be maintained during strikes”, 「Labor Review 」 26, Korea Labor
Institute, Jan. 2007, page 38.
15 Ministry of Labor, “Explanation of Operations for the Minimum Services to be maintained” Nov. 2007, page 7-9.
13
14
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Therefore, whether the service is an essential public service or not is decided with the following
condition: it should meet both of the formal and substantial requirements mentioned above.

3. Determining whether or not the parcel delivery service of the Post Office
is an essential public service
The Post Office is considered part of the telecommunication business as an essential public service
and corresponds to the minimum services to be maintained. According to Annex 1 of the
Enforcement Decree (Minimum services to be maintained per the essential public service): "C.
Universal postal services in accordance with Article 14 of the Post Service Act; D. Extra postal
services in accordance with Article 15 of the Post Service Act, such as content-certified mail and
special delivery service.” Here, the universal postal service is composed of "① a letter-post item,
which weighs not more than two kilograms; ② a postal parcel, which weighs not more than 20
kilograms."
In Article 1-2 of the Post Service Act, the term "letter-post items" means any item of delivery
intention such as a letter, currency (including a remittance notice) and small packet items. The term
“postal parcel” means a package which contains items other than letter-post. At one time the
majority of postal delivery service was correspondence, but recently, small parcel delivery has been
increasing rapidly. Nonetheless, even if there are a large number of postal parcels in everyday mail,
this is directly serving the people, and since it is impossible to substitute the postal services, the
postal services must be recognized as an essential public service.16
However, recently many private parcel delivery companies have engaged in delivery service, and
people now have a choice of delivery companies. In particular, parcel delivery personnel in the Post
Office are commissioned only for the delivery of postal parcels. Therefore, as parcel delivery service
is very easily replaced by other private companies, it is hard to designate the postal parcel delivery
service as an essential public service.

V. Conclusion
A parcel delivery union consisting of individual contractors with the Post Office will conclude a
collective agreement for the first time in the public sector, which is very ground-breaking news.
Some agreements include the recognition of paid time-off for the union officer, providing a room as
a union office, holiday bonuses, and shared responsibility between the company and delivery
personnel for lost parcels. In the future, I would like to see this collective bargaining of the parcel
delivery union play its part as an exemplary model for improving working conditions and the social
status of other contractors in other industries.

Moon, Moo-gi et al, “A study on the situation of public services and the scope of minimum services to be maintained”,
Researcher: The Korean Labor Institute, Ministry of Labor, Nov. 2006.
16
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Working Environment and Changes to Korean Labor Law in 2019
I. Working environment
The current Moon Jae-in government, since his inauguration on May 10, 2017, has been pushing
labor-friendly policies, reflected in the increased minimum wage, shortened working hours,
additional vacation time and holidays, expanded coverage of industrial accident insurance, greater
protection for vulnerable workers, and stronger labor supervision. Previous Korean regimes and
administrations pursued growth policies that maximized corporate profits through low wages and
long working hours. On the other hand, this administration is moving toward more balanced
development, restricting growth-oriented policy and promoting fair distribution. While such
worker-friendly policies have been criticized as deteriorating the business environment and
productivity, they are expected to continue during the rest of Mr. Moon’s term.
The first major labor-friendly policy is the dramatic increase in minimum wage. The minimum
hourly wage in 2017 was KRW 6,470, KRW 7,530 in 2018 and KRW 8,350 in 2019 – representing an
increase of 29% in two years. If this increase is converted to a monthly rate based on 40 hours per
week, the monthly minimum wage was KRW 1,352,230 in 2017, KRW 1,573,770 in 2018 and KRW
1,745,150 in 2019. In other words, there has been a KRW 392,920 increase in monthly minimum
wage in two years. Workers receiving minimum wage have greatly benefited. On the other hand,
many small and medium-sized employers have had to close down due to the higher labor costs
while others have survived the harsh competition by reducing the number of workers or
automating their service operations and adopting other methods to reduce labor costs.
In terms of working hours, the 52-hour workweek has been introduced and settled. By introducing
the concept of one week referring to 7 days (including weekly holiday), the maximum weekly
working hours were reduced from 68 to 52. In annual leave regulations, the number of days for
employees working less than two years was limited to 15 over that two-year period. The related law
was amended to allow for additional 11 off-days in the first year, and 15 days in the second. In
addition, national holidays (currently 15) were introduced as statutory holidays.
Other working conditions that have been improved: (i) accidents occurring during the commute
between home and work are now recognized as occupational industrial accidents; (ii) a workplace
harassment prevention law was also introduced, which requires employers to have self-correcting
rules in place to deal with workplace harassment; (iii) the employer’s ultimate responsibility for
sexual harassment in the workplace has been strengthened to better protect victims; (iv) to protect
workers with disabilities and promote their employment, mandatory education on raising
awareness in the workplace of persons with disabilities was introduced to workplaces employing 50
or more people; a variety of allowances were increased, such as unemployment benefits and
maternity allowance, while others were introduced.
Of particular note is that the Ministry of Employment and Labor has strengthened labor audits by
hiring more than 500 labor inspectors in 2018. Labor inspectors used to audit workplaces to prevent
violations of labor standards, but now correct violations by charging fines for non-compliance with
the Labor Standards Act (LSA).

II. Increase to Minimum Wage
According to the current minimum wage system in Korea, a single minimum wage is applied at all
workplaces, without distinction as to the industry or region, and all employers are obligated to pay
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at least the minimum wage. Employers can pay more than the minimum wage, and parts of
employment contracts that stipulate a wage lower than the minimum wage shall be invalid, with
the difference to be paid additionally. Employers shall be punished for violations with imprisonment
of up to three years or a fine not exceeding KRW 20 million (Articles 6 and 28 of the Minimum Wage
Act).
<Table 1> 「Minimum Wage 」
(Unit: KRW)
Year

Jan 1 ~ Dec 31,
2016

Jan 1 ~ Dec 31,
2017

Jan 1 ~ Dec 31,
2018

Jan 1 ~ Dec 31,
2019

Hourly wage

KRW 6,030

KRW 6,470

KRW 7,530

KRW 8,350

Daily wage
(8 hours)

KRW 48,240

KRW 51,760

KRW 60,240

KRW 66,800

KRW 1,260,270

KRW 1,352,230

KRW 1,573,770

KRW 1,745,150

KRW 5,427 (hourly)
KRW 1,134,243
(monthly)

KRW 5,823 (hourly)
KRW 1,217,007
(monthly)

KRW 6,777 (hourly)
KRW 1,416,393
(monthly)

KRW 7,515 (hourly)
KRW 1,570,635
(monthly)

Division

Converted to
monthly wage
(209 hours)
Probationary
employee
(max. 3 months)

☞ 10% decrease for probationary workers, max. 3 months <Only for workers who have entered
into an employment contract of one year or more>
☞ 40 contractual working hours per week (209 hours per month including 8 hours of paid
weekly leave)

III. Reduced Working Hours, Increased Number of Holidays & Leave Days
In 2016, Korean workers worked 2,052 hours and were exposed to labor for long periods of time,
resulting in low productivity and more industrial accidents. The industries where “special” working
hours and recess time are allowed were defined so broadly that unlimited overtime was de facto
permitted, and lower courts have rendered different judgments regarding additional overtime pay.
Government policy on government holidays was discriminatory in that the right to rest applied to
government workers and public institutions, but not to small businesses. Therefore, it was
necessary to reduce working hours, resolve social disputes, and ensure workers' right to rest. 17

1. Up to 52 hours per week, including overtime and holiday work
There has been confusion as to what makes “one week”. It used to be based on 5 or 6 days, with
the weekly holiday excluded. Therefore, there were 40 working hours plus up to 12 hours overtime,
and then 8 hours of holiday work or 16 hours over 2 holidays could be added, which could total 68
hours a week. However, on March 20, 2018, Article 2 of the Labor Standards Act was amended to
include the definition that “one week refers to seven days including holidays.” Due to this, the

17

Ministry of Labor and Employment, 「Explanations of the Revised Labor Standards Act」, May 2018
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maximum working hours per week is now 52 hours including holidays. 18 Employers shall be
punished for viola�on with imprisonment of not more than 2 years or a ﬁne of not more than KRW
20 million (Ar�cle 110 of the LSA, Penal Provisions)
Ar�cle 2 (Deﬁni�on)
(1) Terms used in this Act are deﬁned as follows
7. The term "one week" refers to seven consecu�ve days including holidays.
Before revision

A�er revision

Max working hours per week: 68
* 68 hrs = 40 hrs + 12 hrs + 16 hrs
(if there are 2 holiday days)

Max working hours per week: 52
* 52 hrs = 40 hrs + 12 hrs

2. Coordination of working hours for workers under 18 (from Jul. 1, 2018)
The term "minor" refers to a worker who is between 15 and 17 years of age. Working hours for
minors cannot exceed 7 hours per day and 35 hours per week. However, if agreed between the
par�es, they may be extended 1 hour per day and 5 hours per week. That is, a minor can work up to
8 hours a day and 40 hours a week. Employers shall be punished for viola�ons with imprisonment of
not more than 2 years or a ﬁne of not more than KRW 20 million (Ar�cle 110 of the LSA, Penal
Provisions).
Ar�cle 69 (Working Hours) Working hours of a person aged between 15 and 17 shall not exceed
seven hours per day and thirty ﬁve hours per week. However, the working hours may be
extended by up to one hour per day, or ﬁve hours per week, upon agreement between the
par�es concerned. [Enforcement Date Jul.1,2018]
Before revision

A�er revision

Max working hours per week : 46
* 46 hrs = 40 hrs + 6 hrs

Max working hours per week : 40 hrs
* 40 hrs = 35 hrs + 5 hrs

(example) If a worker works 5 hrs on Saturday,
a�er working 7 hrs a day from Monday to
Friday (35 hrs), then 5 hrs is not equivalent to
extended work. (* Saturday = unpaid holiday)

(example) If a worker works 5 hrs on Saturday,
a�er working 7 hrs a day from Monday to Friday
(35 hrs), the employer must pay 50% more for
extended work.

3. Holiday work allowance (Mar. 20, 2018)
150% of the ordinary wage shall be paid for up to eight hours of holiday work, and 200% shall be
paid for hours of holiday work over eight hours. When over�me work and holiday work overlap, it
Enforced in phases by size of business
① With regard to businesses that employ 300 people or more: Jul. 1, 2018
② With regard to businesses that employ 50 to fewer than 300 people: Jan. 1, 2020
③ With regard to businesses that employ 5 to fewer than 50 people: Jul. 1, 2021

18
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was very confusing to calculate. However, it is meaningful that this amendment clarifies what to do
with such overlap. Employers shall be punished for violations with imprisonment of not more than 3
years or a fine of not more than KRW 30 million (Article 109 of the LSA, Penal Provisions).
Article 56 (Extended Work, Night Work and Holiday Work)
(1) Employers shall pay an additional 50 percent or more of the ordinary wages for extended
work (work during the hours as extended pursuant to the provisions of Articles 53 and 59,
and the proviso of Article 69).
(2) Notwithstanding paragraph (1), with regards to holiday work employers shall pay additionally
according to the following subparagraphs:
1. Holiday work of 8 hours or less: 50 percent of the ordinary wage
2. Holiday work beyond 8 hours: one hundred percent of the ordinary wage
(3) Employers shall pay an additional 50 percent of the ordinary wage for night work (work
between 10 P.M. and 6 A.M.)

4. Reduced number of businesses classified as special cases from 26 to 5 (Jul. 1,
2018); at least 11 consecutive hours guaranteed as rest for special cases
It was possible for workers in the 26 categories of “special” jobs to exceed the limits of working
hours and miss out on their resting hours, but revision of the Labor Standards Act has reduced the
industries categorized as “special” to five: 4 transportations and healthcare. Therefore, all other
workers can only work a maximum of 12 hours overtime per week. Even for workers in these
special jobs, the employer shall provide at least 11 consecutive hours of rest between a worker’s
shifts. Employers shall be punished for violations with imprisonment of not more than 2 years or a
fine of not more than KRW 20 million (Article 110 of the LSA, Penal Provisions) 19
Article 59 (Special Provisions on Working and Recess Hours)
(1) With regards to businesses for whom at least one of the following subparagraphs apply, employers may
extend work hours beyond twelve hours or change recess hours which are respectively set by Article 53
paragraph (1) and Article 54. The following subparagraphs come from the divisions and sections of the
Standard Classifications of Industry declared by the Minister of Statistics according to Article 22
paragraph (1) of the Statistics Act.
1. Land transport and pipeline transport: Provided, that route passage transport businesses as determined in
Article 3 paragraph (1) subparagraph 1 of the Passenger Transport Service Act are excluded.
2. Maritime transport; 3. Air transport; 4. Other transport-related businesses;
5. Healthcare
(2) With regards to Article 1, employers shall provide at least 11 consecutive hours of rest for workers at the
end of the day before the next work day begins.

Enforced in phases by size of business
① With regard to businesses that employ 300 people or more: Jul. 1, 2019
② With regard to businesses that employ 50 to fewer than 300 people: Jan. 1, 2020
③ With regard to businesses that employ 5 to fewer than 50 people: Jul. 1, 2021
< Working hours of industries in excluded from the special provision(300↑)>
19

before Jul. 1 2018

Jul. 1 2018 ~ Jun. 30 2019

after Jul. 1 2019

Virtually unlimited

Up to 68 hours

Up to 52 hours
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Before revision

After revision

1. Transportation, sale of goods and
1. Land transport and pipeline transport: Provided,
storage, finance and insurance;
that route passage transport businesses as
2. Movie production and entertainment,
determined in Article 3 paragraph (1)
communications, educational study and
subparagraph 1 of the Passenger Transport
research, advertisement;
Service Act are excluded.
3. Medical and sanitation, hotels and
2. Maritime transport; 3. Air transport; 4. Other
restaurants, incineration and cleaning, barber
transport-related businesses;
and beauty parlors: and
5. Healthcare
4. Social welfare businesses

5. Public holidays redefined as statutory holidays (enforced in phases by size
of business from 2020)
Public holidays are contractual holidays. Current statutory holidays are the weekly holiday (Article
55 of the LSA) and Labor Day (May 1). In general, public holidays for government offices can be
recognized as holidays only if the company accepts them as paid holidays through their rules of
employment. For this reason, in some SMEs, 15 days of public holidays have been replaced with 15
days of annual paid leave, but it has been difficult to conclude that this constitutes violation of the
Labor Standards Act. However, since public holidays have been redefined as statutory holidays,
companies are required to recognize them as additional compulsory paid holidays. 20
Article 55 (Holidays)
(2) Employers shall provide paid holidays for holidays declared by Presidential Decree: Provided,
that the holidays can be shifted to other working days upon written agreement with the
workers’ representative.
Enforcement Ordinance Article 30 (Weekly Holiday)
The paid holiday prescribed in Article 55 of the Act shall be granted to persons with perfect
attendance for the contractual working days during a period of one week.
□ The mandatory use of public holidays and alternative holidays as paid holidays (±15 days)
·Sunday → Excluded from the Enforcement Decree to the Labor Standards Act
·March 1st Independence Movement Day, National Foundation Day,
15
Hangeul Day, New Year's Day, Memorial Day
Public
days
·Lunar New Year's Day
holidays
·Election day and other temporary holidays (temporary holidays) under the
Public Official Election Act
Replaced
holidays

If the Lunar New Year's holidays and Children's Day include a Sunday or other
holiday, the following non-operational holidays will be designated (including
Saturdays for Children's Day).

Enforcement date : 3 stages divided by size over 2 years
① Businesses that employ 300 people or more: Jan. 1, 2020
② Businesses that employ 30 to fewer than 300 people: Jan. 1, 2021
③ Businesses that employ 5 to fewer than 30 people: Jul. 1, 2022
20
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6. Revision of annual leave
Since the guaranteed paid leave for employees working less than two years is insufficient (15 days
granted for the entire two-year period), Article 60 paragraph (3) of the Labor Standards Act was
deleted in an amendment of the LSA to provide additional paid leave days. It now guarantees 11
annual paid leave days for the first year for employees working for less than two years. Thus, a total
of 26 paid days are granted over that two-year period: 11 days in the first year and 15 days in the
second. Therefore, in calculation of annual leave by fiscal year, an additional 11 days shall be added,
to maintain the annual management system.
Periods of childcare leave used to be excluded from calculation of annual paid leave. However, to
better protect employed mothers returning from childcare leave, this has changed.
Article 60 (Annual Paid Leave)
(1) Employers shall grant 15 days’ paid leave to workers who have registered not less than 80
percent of attendance during one year.
(2) Employers shall grant one day’s paid leave per month to workers whose consecutive service
period is shorter than one year or whose attendance is less than 80 percent, if the worker
has offered work without absence throughout a month.
(3) Deleted.
(6) In applying paragraphs (1) through (3), a period falling under any of the following
subparagraphs shall be considered a period of attendance:
1. A period during which a worker is unable to work due to occupational injury or disease; and
2. A period during which a pregnant woman does not work on leave taken pursuant to
paragraphs (1) through (3) of Article 74;
3. A period during which a worker does not work on childcare leave due to Article 19 paragraph
(1) of the Act on Gender Equality and Support for Work-Home Compatibility.
[Enforcement Date May 29, 2018] Article 60
(1) Expansion of two-year annual paid leave guarantee from the date of employment (enforced
May 29, 2018)
Before revision

After revision

A maximum of 26 days' paid annual leave shall
15 days' paid annual leave to cover a two-year
be granted for a two-year period from the date
period from the date of employment
of employment.
(2) Periods of childcare leave shall be considered as attendance at work (enforced May 29, 2018)
Before revision

After revision

Total annual leave was reduced in proportion
to the childcare leave period and calculated on
working days.
For example, those taking 6 months of
childcare leave between 1 July and 31
December 2017 were entitled to 8 annual
leave days, as the 6 months were deducted
from the number of working days.

Childcare leave periods are considered as
continual work attendance, so workers taking
such leave shall receive all annual leave days.
For example, if a worker takes childcare leave
from 1 July to 31 December 2018, she/he shall
still receive 15 days in 2019.
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IV. Workplace Working Conditions
1. Enhancement of employer's responsibilities and protective measures for
alleged victims of sexual harassment at work (from May 29, 2018)
(1)Stronger requirements for education against sexual harassment at work
The duty of the employer to provide education to prevent sexual harassment is specified in law,
instead of Presidential Decree (Article 13-(1)). Such education shall be conducted every year and the
details of such shall be posted.
(2) Stronger employer obligation to take action in the event of sexual harassment at work, etc.
Anyone is entitled to report sexual harassment at work to the employer, who shall take action to
protect the alleged victim while investigating the facts. When sexual harassment is confirmed to
have taken place, the employer shall take disciplinary action against or change the workplace of the
person who committed the sexual harassment. The victim’s statement and confidential information
obtained during a sexual harassment investigation shall not be divulged to anyone. (Article 14 (7)
provides a penalty of up to KRW 5 million for violation).
(3) Stronger employer obligation to take action when a customer sexually harasses an employee
When a customer is found to have sexually harassed an employee, the employer shall move the
harassed employee or provide paid leave to him or her, with a penalty of up to KRW 3 million
imposed for violations.
Article 13 (Education to Prevent Sexual Harassment at Work)
(1) Employers shall conduct education on preventing sexual harassment at work (hereinafter referred to as
“education to prevent sexual harassment”) and to create a safe working environment for workers.
(2) Employers and workers shall be required to take education to prevent sexual harassment.
(3) Employers shall post or keep materials on preventing sexual harassment in easily accessible areas at the
workplace.
(4) Employers shall take measures to prevent and prohibit sexual harassment in the workplace in accordance
with the standard as determined by Ordinance of the Minister of Employment and Labor.
(5) All necessary matters regarding the content, methods and frequency of education on preventing sexual
harassment as prescribed in paragraphs (1) and (2) shall be determined by Presidential Decree.
Article 13-2 (Entrustment of Education to Prevent Sexual Harassment at Work)
(2) In cases where an employer wants to entrust an appropriate institution to conduct education on
preventing sexual harassment, he/she shall notify the institution of what is determined by Presidential
Decree as prescribed by Article 13 paragraph (5) and ensure that it is included.
Article 14 (Actions in the Event of Sexual Harassment on the Job)
(1) Workers can report to their employer any discovery of sexual harassment.
(2) Upon receiving a report as prescribed in paragraph (1) or discovering an occurrence of sexual harassment
in the workplace, the employer shall immediately conduct an investigation to confirm the facts. In such
cases, the employer must ensure that the worker who has reportedly suffered from sexual harassment
on the job or who has claimed that sexual harassment occurred (hereinafter referred to as the
“employee victim etc.”) does not feel sexually humiliated during the investigation process.
(3) In protecting an employee victim etc. during the investigation period as prescribed in paragraph (2), the
employer shall take appropriate measures such as changing the place of work or providing paid leave if
necessary. In any case, the employer shall not take action that goes against the will of the employee
victim, etc.
(4) If the investigation conducted as prescribed in paragraph (2) confirms that sexual harassment has
occurred on the job against the employee victim, the employer shall take appropriate measures as
necessary and as requested by the employee victim, such as changing the employee victim’s place of
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work, transferring, or providing paid leave.
(5) If the investigation conducted as prescribed in paragraph (2) identifies the perpetrator of sexual
harassment on the job, the employer shall immediately change the perpetrator’s place of work or take
other disciplinary actions. In such cases, the employer shall listen to the view of the employee victim on
the disciplinary action before carrying it out.
(6) Employers shall not take any of the disadvantageous actions listed in the following sub-paragraphs against
an employee who reports sexual harassment or against an employee victim etc.:
1. Expulsion, dismissal or any disadvantageous measures corresponding to rejection of the worker’s status;
2. Unfair personnel actions such as penalties, suspension, reduction of wages, demotion, or limitations on
promotion;
3. Unfair personnel actions such as relieving of all duties or reassigning duties against the worker’s will;
4. Discriminative evaluations of achievement, peer evaluations or unfair payment of wages or bonuses based
on such unfair evaluations;
5. Limiting educational or training opportunities to develop and/or improve vocational abilities;
6. Perpetration of actions such as bullying, physical or verbal abuse which inflict emotional or physical
damage, and neglecting to stop the occurrence of such actions;
7. Any other disadvantageous measures against the will of the worker who reported the sexual harassment
or against the employee victim etc.
(7) Persons who investigate the report of sexual harassment on the job as prescribed in paragraph (2), who
receive such a report, or who participate in the investigation process shall not divulge the confidential
information they learn during the investigation against the will of the employee victim etc.: Provided,
that this shall not apply to cases where they are reporting information relevant to the investigation to the
employer or providing necessary information upon request from relevant institutions.
Enforcement Decree Article 14-2 (Prevention of Sexual Harassment by Clients, etc.)
(1) Where any person closely related to the duties, such as a client, causes a worker to feel sexual humiliation
or repulsion by sexual words, actions, etc. during the performance of his/her duties and such worker
requests resolution of the grievance thereby, his/her employer shall endeavor to take all possible
measures, such as changing the place of work or transferring.

2. Workers working for at least six months are entitled to childcare leave.
(from May 29, 2018)
Article 19 (Violation of Working Conditions) (1) If any of the working conditions set forth in accordance with Article 17
are found to be inconsistent with actual conditions, the worker concerned shall be entitled to claim damages
resulting from the breach of working conditions or may terminate the labor contract forthwith.
Enforcement Decree Article 10 (Exclusion from Childcare Leave) An employer, pursuant to the proviso to Article 19 (1)
of the Act, may opt to not grant childcare leave in any of the following cases:
1. A worker has offered continuous services in the business concerned for less than six months prior to the scheduled
date of childcare leave (hereinafter referred to as “scheduled start date of leave”);
2. A worker’s spouse is on childcare leave for the same infant (including childcare leave provided under other Acts and
subordinate statutes).
Attachment. This will take effect on 29 May 2018.
Before revision

After revision

Employers shall allow workers with at least Employers shall allow workers with at least six
one year of employment at the workplace to months of employment at the workplace to
apply for childcare leave.
apply for childcare leave.
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3. Education to improve awareness of persons with disabilities at least once a year
(from 29 May 2018)
(1) Compulsory education & related penalties
Employers shall work to eliminate bias in the workplace against those with disabilities, create
stable working conditions for them, and educate their workforce to improve its awareness of
persons with disabilities. Mandatory education covers all businesses or workplaces employing more
than 50 workers and shall consist of one hour per year. Employers shall keep records related to the
education for 3 years. (Articles 5-2, 5-3, 86 of the Employment Act for Persons with Disabilities, and
(3) Article 5-2 of the Enforcement Decree).
(2.) Content of mandatory education
Education to improve workplace awareness of persons with disabilities shall include: ① the
definition of disability and types of disability; ② human rights, prohibition of discrimination against,
and provision of fair accommodations for persons in the workplace with disabilities; ③ laws and
systems related to employment promotion and vocational rehabilitation of persons with disabilities;
and ④ other content deemed necessary to improve awareness in the workplace of persons with
disabilities. This education can be done collectively, as an inquiry or a meeting, or through remote
education using the Internet or other communication network, or experiential in consideration of
the size and characteristics of the business (Article 5-2 of the Employment Act for Persons with
Disabilities).

4. The Workplace Harassment Prevention Law
(1) Definition of workplace harassment
It is meaningful that the definition of workplace harassment clearly defines the obligations of the
related employer and the standard for incidents of harassment. Until this concept was established,
Korean labor law set no legal obligations or liability in relation to workplace harassment. In general,
it is very meaningful that the Labor Standards Act has stipulated a definition of workplace
harassment to strengthen the obligations of employers and to protect workers with ways to receive
remedy for workplace harassment.
(2) Establishment of the employer's duty for action in the event of workplace harassment
A person who suffers from workplace harassment, or a third party, can notify the employer of the
incident. An employer who has been informed of the occurrence of workplace harassment must
conduct an investigation to confirm the facts. In the course of this investigation, measures shall be
taken to protect the alleged victim and, if investigation confirms that workplace harassment has
indeed occurred, disciplinary action should be taken without delay.
The workplace rules for reporting workplace harassment and the process and procedures shall
comply with the procedures for sexual harassment remedy under Article 14 of the Equal
Employment Act.
(3) The addition of ‘workplace harassment’ in the items required in Rules of Employment
Employers who routinely employ 10 or more workers must address 12 required items in the Rules
of Employment and report them to the Minister of Employment and Labor (Article 93 of the LSA).
The additional required item relates workplace harassment: "11. Matters concerning prevention
and measures in case of occurrence of workplace harassment.” In other words, it shall be stipulated
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in the Rules of Employment that the company has implemented measures to deal with workplace
harassment.21
(4) Penalties applicable for unfair treatment by an employer
It is regulated as the employer’s duty, in the self-governing rules, that the employer shall explore
preventive measures against workplace harassment and take appropriate actions in the event of its
occurrence. However, if disadvantageous treatment of alleged victims is taken, the employer can
face severe punishment, similar to the Equal Employment Act. In other words, Article 110 of the
Labor Standards Act stipulates "imprisonment for up to three years or a fine of not more than KRW
30 million for violation of Article 76-3 (Paragraph 6) of this Act".
Article 76-2 (Prohibition of Workplace Harassment) Employers or employees shall not cause
physical or mental suffering or deteriorate the working environment, exceeding the appropriate
level of bearable limits, by taking advantage of his or her position or relationship in the
workplace (hereinafter referred to as "workplace harassment").
Article 76-3 (Measures for Bullying in the Workplace) ① Any employee who has been informed
of the occurrence of workplace harassment can report the fact to the employer.
② The employer shall conduct an investigation to confirm the facts without delay if the
employer acknowledges the occurrence of harassment in the workplace or accepts a notification
under Paragraph 1 above.
③ The employer shall, when necessary for the protection of workers who have allegedly suffered
injury related to workplace harassment within the period of investigation pursuant to paragraph
2 (hereinafter referred to as "victims"), implement appropriate measures such as changing their
place of work, or placing them on paid leave, etc. In any case, the employer shall not take such
actions against the will of the victim.
④ The employer shall take appropriate measures such as changing the victim’s place of work,
changing their job duties, or placing him/her on paid leave etc. should the victim request it, if
workplace harassment is confirmed, as a result of the investigation pursuant to Paragraph 2
above, to have taken place.
⑤ The employer shall take all necessary measures against the perpetrator such as disciplinary
action, changing the work place, etc. without delay if it is confirmed that workplace harassment
has occurred. In this case, the employer shall consider the opinion of the victim regarding the
proposed measures prior to taking any disciplinary or other action.
⑥ The employer shall not dismiss or take any unfavorable action against the victim.
Article 93 (Preparation and Filing of Rules of Employment) 11. Matters concerning prevention of
and measures to handle an occurrence of workplace harassment
Article 109 (Penalty) Employers found to have violated Paragraph 6 of Articles 76-3 of this Act
shall be punished with imprisonment of not more than three years or a fine of not more than
KRW 30 million.

5. Recognizing a Commuting Accident as Work-related
Although Industrial Accident Compensation Insurance (IACI) has not applied to accidents that
occur while commuting in principle, accidents which occur during a commute using transportation
provided by the employer or equivalent have been acknowledged as industrial accidents. Even if
two similar accidents occur while commuting, the accident that occurred while using transportation
provided by the employer was recognized as a work-related accident, while an accident which
occurred while commuting on foot or using personal or public transportation was not so recognized.
21

Labor Ministry Guideline: “Operational Guidelines for Rules of Employment”, LSA Dept-1119, April 24, 2009.
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The Constitutional Court ruled that this application was unconstitutional and violated the principle
of equality. The Court made a decision that the related legal provision was unconstitutional, stating
that a legislative amendment was to be made by the end of 2017.22 Accordingly, the related
provision was revised on September 28, 2017, and beginning January 1, 2018, accident insurance
has been applied to accidents occurring during normal commutes.
A. Industrial Accident Compensation Insurance Act: Article 37 (Standards for Recognition of
Occupational Accidents)
(1) If a worker suffers any injury, disease, or disability or dies due to any of the following causes,
it shall be deemed an occupational accident: Provided, that this shall not apply where there is
no proximate causal relation between his/her duties and the accident:
1. Accident on duty: (Contents omitted)
2. Occupational disease: (Contents omitted)
3. Accident occurring during a commute:
(A) Accidents that occur while commuting to work under the control of the employer, such
as using transportation provided by the employer or equivalent transportation;
(B) Accidents that occur while commuting to work along common routes and in a common manner.
(2) (omitted).
(3) If there is a deviation or interruption of the commuting route as per Subparagraph 3 (B) of Paragraph (1),
an accident during the deviation or interruption and subsequent movement during the commute shall
not be regarded as a work-related accident. However, if the deviation or interruption of the commuting
route is an act necessary for daily life and carries a reason prescribed by Presidential Decree, it shall be
deemed a work-related commuting accident.
B. Enforcement Decree of IACI Act: Article 35 (Accident during commuting)
(1) (omitted)
(2) In the proviso of Article 37 (3) of the IACI Act, the term "a reason prescribed by Presidential
Decree as an act necessary for daily life" means any of the following instances:
1. Buying necessary supplies for daily life;
2. Receiving education or training in accordance with Article 2 of the Higher Education Act or
at vocational education and training institutions under Article 2 of the Vocational Education
and Training Promotion Act which can contribute to development of vocational ability;
3. Exercising the right to vote;
4. Taking or bringing a child or disabled person under the care of an employee to a child care
or educational institution;
5. Receiving medical treatment at a medical institution or public health center for the purpose
of treating or preventing a disease;
6. Caring for a family member at a medical institution in a family that needs the worker's care;
7. Acts in accordance with the provisions of Items 1 to 6 which the Minister of Employment and Labor
considers to be necessary for daily life, such as buying supplies necessary for daily life.

22

The Constitutional Court ruling on Sep. 29, 2016, 2014 Hunba 254 (Article 37 (1)-C of IACI Act)
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Minimum Wage and the Employer’s Obligations
I. Introduction
On July 14, 2018, the Minimum Wage Council decided that the minimum wage, to be applied in
2019, would be KRW 8,350 per hour, which is equivalent to KRW 1,745,150 for a 40-hour week. This
is an increase of 10.9% over the previous year, and it is expected that the impact on Korea’s small
and medium-sized companies will be severe. The increase in minimum wage is the most desirable
way to reduce the difference in wages between regular and irregular employees, but a great change
is expected in the case of SMEs and small-scale service companies that are unable to pay the
minimum wage.
According to the current minimum wage system in Korea, one minimum wage is applied at all
workplaces, without distinction as to the type of industry or region, and all employers are obligated
to pay at least the minimum wage.
In the following, I will explain the employer's obligations, the criteria for determining violations of
minimum wage, calculation of hourly wage for minimum wage, and the practical applications
thereof.

II. Application of the Minimum Wage
1. The employer’s obligations
The minimum wage system guarantees the minimum amount of hourly wage for employees. An
employer can pay more than the minimum wage, and an employment contract stipulating a wage
which is less than the minimum wage shall be invalid only for that part, and any wage that was paid
at less than the minimum wage must be paid additionally. In cases of violation of this, the employer
shall be punished by imprisonment for up to three years or a fine not exceeding KRW 20 million
(Articles 6 and 28 of the Minimum Wage Act). In addition, when a minimum wage is announced, the
employer shall inform employees of 1) the new minimum wage rate, 2) the scope of wages excluded from
application of minimum wage, and 3) the effective date. This notice must be posted in places where it can
be easily seen by all employees, or through other appropriate methods. In case of violation of this, the
employer shall be punished by a fine up to KRW one million (Article 11 and Article 31 of the Act).
Exceptions to the application of the minimum wage are: ① persons who are in a probationary
period and who are within 3 months of the day of probation (except for employment contracts of
less than one year) and ② surveillance or intermittent work approved by the Minister of
Employment and Labor.23

23

If workers engaged in surveillance and intermittent work have not obtained approval from the Minister of Employment
and Labor under subparagraph 3 of Article 63 of the Labor Standards Act, the minimum wage in accordance with
Article 5 (1) of the Minimum Wage Act will be applied (Supreme Court ruling on June 11, 2015 2003 da 38695).
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2. Criteria for determining violation of minimum wage
To determine whether the wages paid by a workplace are less than the minimum wage, ① the
total wages included in the minimum wage from the wages paid monthly, ② will be divided by the
monthly contractual working hours, and then hourly minimum wage will be calculated, ③ and then
the amount will be compared with the minimum wage.24
The scope of wages to be included in calculation of minimum wage according to the Minimum Wage Act
includes 1) wages or allowances to be paid according to wage items stipulated in a collective agreement,
the Rules of Employment, and/or an employment contract, or repeated regular payments; and 2) wages or
allowances to be paid periodically or in a lump sum once or more every month for contractual labor
according to previously agreed-upon payment conditions and payment rate (Article 2 of Enforcement
Regulation of the Act (Table 2).
Wages excluded from minimum wage rules are as follows (Table 1 of the Act):
(1) Wages, other than those paid regularly once or more every month
① Diligence allowances paid for superior attendance over periods exceeding one month;
② Long-service allowances paid for continuous work over periods exceeding one month;
③

Incentives, efficiency allowances, or bonuses presented for various reasons over periods
exceeding one month; and

④

Other allowances paid temporarily or incidentally, such as marriage allowances, winter fuel

allowances, kimchi allowances, exercise subsidies, etc., and which have no fixed payment date
or are irregularly paid, even though payment conditions were determined in advance.
(2) Wages, other than those paid for contractual working hours or contractual working days
①

Annual or monthly paid allowances, work allowance on paid leave, work allowance on paid
holidays;

② Wages and additional allowances for extended work or holiday work;
③ Additional allowances for night work;
④ Day & night-duty allowances; and
⑤

Wages not admitted to be paid for a contractual working day, regardless of how such

payments are termed.
(3) Other wages deemed inappropriate to be included in the minimum wage:
Actual or similar expenses to support employee welfare such as meals, dormitory
accommodation or other housing, company shuttle buses, etc.

3. Hourly wage calculation for the minimum wage
The minimum wage shall be determined in units of hours, days, weeks, or months. When
24

Supreme Court ruling on June 29, 2007 2004 da 48836 (Calculation of minimum wage).
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determining the minimum wage in units of days, weeks or months, the hourly wage should also be
indicated. The hourly wage determined for a month shall be the monthly amount divided by the
number of contractual working hours in one month. In order to calculate the hourly wage of the
monthly wage, the amount of the wage divided by the number of working hours per month
becomes the hourly minimum wage (Article 5 of the Act, Article 5 of the Enforcement Decree). The
prescribed working time of one month includes paid weekly holiday allowances (Article 55 of the
Labor Standards Act) and paid allowances on off-days according to a collective agreement. The
related court ruling and administrative interpretations are as follows:
(1) Court ruling
The court ruling for the contractual working hours per month is that “Article 5 of the Enforcement
Decree of the Minimum Wage Act stipulates that the wages paid on a weekly or monthly basis shall
be wages divided by the number of contractual working hours per week or month. The so-called
"weekly holiday allowance", which is a wage for a paid holiday, is a wage that is regularly paid at
least once a month for given work. Therefore, this regularly paid weekly holiday allowance should
be included in the wage calculation.”25 In a sample case of 40 hours per week, the contractual
working hours for the month is 209, including the weekly holiday allowance.
(2) Labor Ministry guideline
According to Article 5-2 of the Minimum Wage Act and Article 5 of the Enforcement Decree of the
same Act regarding wages for application of the minimum wage, the monthly wage prescribed for a
monthly period shall be the wage divided by the number of contractual working hours per month. In
a workplace that conducts a 40-hour workweek each month, ‘if 8 hours of Saturday work are
treated as paid working hours’ even though there is no work duty provided on this Saturday, the
number of hours worked in a month for the application of the minimum wage is calculated as 243
hours including paid weekly holiday allowance [{40 hours + 8 hours (Saturday paid work) + 8 hours
(paid weekly holiday)} x 365/7 ÷ 12 ≒ 243 hours].26

III. Practical Applications of the Minimum Wage
1. Quarterly incentives, meal charge and vehicle maintenance expenses
(1) Quarterly incentives shall not be considered as part of the minimum wage.
(2) The "meal charge (food expenses)" is paid regularly and uniformly to all employees on a
monthly basis in accordance with the collective agreement and the rules of employment, and so it is
decided to include these in the ordinary wages in the Rules of Employment. So, the meal charge is
included as wages for the application of the minimum wage (it is applied gradually from January 1,
25
26

Supreme Court ruling on January 11, 2007, 2006 da 64245 (Case related to minimum wage)
MOEL guideline on August 21, 2004, Wage Policy-3074; December 21, 2009, Labor Standards-5970
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2019). A "vehicle management fee" is paid to the driving worker at least once a month in
accordance with predetermined payment conditions, and is understood as a duty or service
allowance for the specific worker, and can therefore be included as wages for the application of the
minimum wage.27

2. Bonuses and sales bonuses
(1) Bonuses calculated on a yearly basis and regular bonuses
In cases where a bonus is paid equally each month, after it is calculated and fixed for the yearly
period, this monthly bonus is included in the minimum wage.
(2) Sales bonus (based on results)
The sales bonus, for which the monthly amount varies according to the sales results of the
individual salesperson, is equivalent to a wage, in accordance with the sales incentive bonus set
forth in Article 5 (2) of the Enforcement Decree of the Minimum Wage Act. Therefore, Article 5-2 of
the Minimum Wage Act stipulates that the sum of the monthly sales bonus divided by the total
number of working hours per month and the monthly salary divided by the number of working
hours per month shall be included in the minimum wage.28
In cases where a health trainer carries out individual fitness training work for a member, if the
trainer receives an additional tuition fee according to a predetermined payment condition and
payment rate, such fee can be considered to be equivalent to a sales bonus and included in the
minimum wage. Such sales bonus is calculated into hourly wage after it is divided by monthly
contractual working hours; the wage determined in monthly units, such as the basic wage, is also
divided by monthly contractual working hours. The sum of both wages should be evaluated to
determine whether it exceeds the minimum wage.29

3. Welfare benefits
(1) It is reasonable that a treatment improvement fee corresponding to money for welfare, such as
an allowance which helps to improve the life of an employee is money which does not count in the
minimum wage.30
(2) Even if a "welfare allowance" is included in regular wages, if it is explicitly stated in the
collective agreement that it is a subsidy for living expenses or a benefit for welfare, according to
Table 1 of Article 2 of the Enforcement Rule of the Minimum Wage Act, it shall be seen as a wage
not included in the wage for the application of the minimum wage in terms of welfare benefits.31
27
28

29
30
31

MOEL guideline on December 15, 2010 Wage welfare-2356
MOEL guideline on February 14, 2004 Wage Policy-501; April 3, 1990 Wage 32240-4770; October 2, 2005 Wage Policy801; June 20, 2003 Wage 68200-471
MOEL guideline on October 2, 2015 Labor Standards-4782
MOEL guideline on February 7, 2014 Labor Improvement-659
MOEL guideline on May 17, 1989 Wage 32240-7146
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4. Diﬀerences from ordinary wages

32

Item

Ordinary wage

Minimum wage

Deﬁni�on/
Purpose

Ordinary wages means hourly wages, daily
wages, weekly wages, monthly wages, or
contract wages which are determined to be
paid periodically or in lump sum to a worker for
his/her prescribed work or whole work (Ar�cle
6 of the Enforcement Decree of the Labor
Standards Act Enforcement Decree).
Calculated into hourly wage rate (Monthly
ordinary wage ÷ monthly contractual working
hours).
No legal enforcement.

The purpose of this Act is to stabilize workers’ lives
and improve the quality of the labor force by
guaranteeing a minimum level of wages (Ar�cle 1
of the Minimum Wage Act).

Calcula�on
method

Calculated into hourly wage rate (Monthly
minimum wage ÷ monthly contractual working
hours).
Legal
Legal enforcement, with cases of viola�on being
enforcement
invalid.
Usage
Wages determined to be paid in advance; used Wages actually paid; used for guaranteeing
for paid leave allowances.
employees’ livelihood.
(i) Regular meal Included in ordinary wage.
Included in the minimum wage.
charge
(ii)
1) Fixed bonuses are included in ordinary 1) Annual bonus payments are excluded.
Performance wages.
2) Monthly bonuses are included in the minimum
bonus
2) Performance bonuses are recognized as wage.
ordinary wages to the extent that they are 3) Monthly performance bonuses are included in
guaranteed to a minimum.
the minimum wage.
3) Sales bonuses are excluded.
4) Sales bonuses are included in the minimum
wage.
(iii) Welfare
Regular, uniform, and ﬁxed welfare allowances Monthly regular, uniform, and ﬁxed welfare
allowance
are included.
allowances are included.

VI. Conclusion
The 2018 and 2019 minimum wage increase, in addi�on to the court ruling33 in December 2013
concerning the enlarged ordinary wage, has had a considerable impact on the wage structure of
companies. In particular, produc�on workers in the automobile industry have ﬁxed working hours of
243 per month, which was designed to lower the ordinary wage through the bonus system. Such
companies have maintained long working hours by lowering the over�me, nigh�me and holiday
work allowances. However, it would not be possible to maintain this trend with the increased
minimum wage.
Three things are expected through the increase of the minimum wage. First, it will be an
opportunity to simplify the current wage structure. There is a high possibility that the wage
structure will be restructured with a base salary added to the minimum wage range, performance
bonuses, and statutory allowances. Second, the steep increase in wages may lead to a reduc�on in
hours of work and the crea�on of new employment. Third, it will be an opportunity to overcome
polariza�on in the working condi�ons for regular and irregular workers. I expect the increase in
minimum wage to have a posi�ve eﬀect on SMEs while it may be a burden to management.
32
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Supreme Court ruling on January 11, 2007 2006 da 64245; MOEL guideline on June 29, 2006 Wage and working hours
1539; MOEL guideline on December 20, 2006 Wage and working hours 3848
Supreme Court ruling on December 18, 2013, 2012 da 8389
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Explanation of the Guidelines on How to Handle
Commuting Accidents
I. Background to Recognizing a Commuting Accident as Work-related
Although Industrial Accident Compensation Insurance (IACI) has not applied to accidents that
occur while commuting in principle, accidents which occur during a commute using transportation
provided by the employer or equivalent have been acknowledged as industrial accidents. Even if
two similar accidents occur while commuting, the accident that occurred while using transportation
provided by the employer was recognized as a work-related accident, while an accident which
occurred while commuting on foot or using personal or public transportation was not so recognized.
The Constitutional Court ruled that this application was unconstitutional and violated the principle
of equality. The Court made a decision as non-constitutional for the related legal provision, stating
that a legislative amendment was to be made by the end of 2017.34 Accordingly, the related
provision was revised on September 28, 2017, and beginning January 1, 2018, accident insurance
has been applied to accidents occurring during normal commutes.

II. Revisions of the IACI Act and Guidelines for Accidents Occurring during
Commutes35
1. Related legal provisions
A. Industrial Accident Compensation Insurance Act: Article 37 (Standards for Recognition of Occupational
Accidents)
(1) If a worker suffers any injury, disease, or disability or dies due to any of the following causes, it shall be
deemed an occupational accident: Provided, that this shall not apply where there is no proximate causal
relation between his/her duties and the accident:
1. Accident on duty: (Contents omitted)
2. Occupational disease: (Contents omitted)
3. Accident occurring during a commute:
(A) Accidents that occur while commuting to work under the control of the employer, such as using
transportation provided by the employer or equivalent transportation;
(B) Accidents that occur while commuting to work in common routes and manners.
(2) No injury, disease, disability or death of a worker due to his/her intentional action, self-harm or other
criminal act, or caused by such act shall be deemed an occupational accident. (The following omitted).
(3) If there is a deviation or interruption of the commuting route as per Subparagraph 3 (B) of Paragraph (1),
the accident during the deviation or interruption and subsequent movement during the commute shall not
be regarded as a work-related accident. However, if the deviation or interruption of the commuting route is
an act necessary for daily life and there is a reason prescribed by Presidential Decree, it shall be deemed to
be a work-related commuting accident.
B. Enforcement Decree of IACI Act: Article 35 (Accident during commuting)
(1) If an accident that occurred while a worker was commuting to work falls under all of the requirements of
the following subparagraphs, it shall be deemed to be a commuting accident according to Article 37 (1) 3 of
the Act.

34
35

The Constitutional Court ruling on Sep. 29, 2016, 2014 Hunba 254 (Article 37 (1)-C of IACI Act)
The Employee Welfare Corporation, 「Guidelines of How to Handle Accidents Occurring during a Commute」, 2017-48, Dec. 28, 2017
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1. An accident will have occurred while using the means of transportation provided by the employer for
commuting or the means provided by the employer.
2. The management or use of the means of transportation used for commuting should not belong to
exclusive workers.
(2) In the proviso of Article 37 (3) of the IACI Act, the term "the reason prescribed by Presidential Decree as an
act necessary for daily life" means any of the following instances:
1. Buying necessary supplies for daily life;
2. Receiving education or training in accordance with Article 2 of the Higher Education Act or at vocational
education and training institutions under Article 2 of the Vocational Education and Training Promotion
Ac」 which can contribute to vocational ability development;
3. Exercising the right to vote;
4. Taking or bringing a child or disabled person under the care of an employee to a child care or educational
institution;
5. Receiving medical treatment at a medical institution or public health center for the purpose of treating or
preventing a disease;
6. Caring for a family member at a medical institution in a family that needs the worker's care;
7. Acts in accordance with the provisions of Items 1 to 6 which the Minister of Employment and Labor
considers to be necessary for daily life, such as buying supplies necessary for daily life.

2. Guidelines for handling accidents which occur while commuting
(1) Basic concept of commuting: The term "commuting" refers to the movement between a
residence and a place of employment or movement from one place of employment to another
place of employment (Article 5 (8) of the IACI). An “accident occurring while commuting” is
accepted as work-related if it occurs while traveling in relation to employment. That is, an accident
occurring during the commute movement process is applicable, but not an accident which occurs
while staying in a specific place on the route.
(2) Principles for recognizing work-related accidents for regular commuting: Accidents during
commute are those that meet all of the following requirements, since the risks associated with
normal commuting are specified:
① It must be a moving act that makes the "place of employment" such as a company, factory etc.
and the "home" such as personal residence, etc. as a start or end point;
② It is assumed that the commuting activity is to be carried out before work begins or after the
work is done;
③ It is assumed that commuting acts will be carried out according to "conventional routes and
methods" in a social sense, and that there will be no "deviation or interruption".

III. Specific Criteria for Determining Commuting Accidents as Work-related36
1. Residence
"Residence" refers to a base for providing labor or housing in which a worker practically resides.
Therefore, all of the following instances are accepted as a residence:
① Sheltered residence: A place where a worker, alone or with a spouse, child, parent, or
Korea Labor Welfare Corporation, 「A Guide for Compensation of Accidents caused while Commuting」, Compensation
2018-da-2, January 2018.
36
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grandparent has lived or is expected to live for a considerable period of time.
② Non-lodging residence: When it is difficult to move daily considering the distance, time, and
transportation difficulties between a residence and place of work, it becomes necessary to arrange
for separate accommodation nearer the place of work and to commute to and from this place.
③ Temporary housing: Temporary accommodation for unavoidable reasons such as work, traffic
disruption, natural disasters, etc.

2. Employment Relevance and Place of Employment
(1) Employment Relevance: In Article 5 (8) of the Act, the term "in relation to employment" refers
to any act in which commuting is related to going to or coming home from work. In the event of an
accident occurring beyond the normal commute time, it is necessary to check the facts such as the
specific schedule before or after the work time and the distance between the residence and the
workplace to judge whether the work is relevant or not. If a worker stops working after a
considerable amount of time in the workplace (within approximately two hours) due to non-work
reasons after the work day has finished, this is interpreted as having no employment relevance.
(2) Concept of place of employment: "Place of employment" is a place where workers provide
labor, and it is a place where ordinary work is performed in accordance with labor contracts and
employment rules, such as company and factory offices.

3. Usual commuting routes and methods
A "usual commuting route" means a route between residential and employment locations, or
places of employment and places of employment, that can be utilized by ordinary people. Therefore,
if an accident occurs outside the normal commuting route, it is not recognized as a commuting
accident. "Usual commuting method" means the use of transportation in a rational way as
recognized by socially-accepted rationale.

4. Deviation and suspension from route
(1) "Deviation from route" refers to an act that differs from the ordinary commuting route, while
"suspension from route" refers to an act that does not relate to commuting while on the
commuting route. The deviation or stopping on the commute route must be caused by private
activity not related to the purpose of the commute. However, minor acts (such as picking up a
newspaper, getting gas, having a cup of coffee, washroom breaks, or having a shower) that
normally occur during commute time are not regarded as deviations or interruptions from the route.
(2) Exceptions to application of deviations and suspension from route (① ~ ⑦ below): Exceptions
to deviation and suspension from route due to activities necessary for daily life that may occur
during normal commuting are recognized as exceptions. In the case of a recognized deviation or
suspension from route, only an accident on the move is protected; not the whole process.
① Purchasing goods necessary for everyday life: Purchase of daily necessities is judged based on
comprehensive consideration of the location and distance of the place of sale, necessity of action,
urgency, time required, etc.
② Education or training that can contribute to vocational ability development in the vocational
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education and training institutions pursuant to Article 2 of the Higher Education Act or Article 2 of
the Vocational Education and Training Promotion Act: Deviations and suspensions from route in
order to participate in some hobby club or exercise are excluded. However, even if it is a flower
arrangement or a sports dance, deviations and suspensions from route for the development of
vocational abilities, such as acquisition of qualifications other than hobbies, are recognized.
③ The right to participate in voting or the right to vote: The right to participate in voting means
the right to vote by participating in an election (the presidential election and the parliamentary
election are typical), and the term "referendum" means an act in which a citizen of a certain age
exercises the right to vote on important matters of national policy.
④ The act of bringing a child or disabled person virtually protected by an employee to a child care
institution or an educational institution or bringing him/her from an institution: "Child" means a
person who is in the age range of childcare, kindergarten, elementary, middle and high school.
"Persons with disabilities" means a person with disabilities covered under the Welfare of Persons
with Disabilities Act.
⑤ An act to receive medical care for treatment or prevention of disease at a medical institution
or public health center: It is permitted to detour for medical treatment or preventive purposes
during a commute, but not for everyday life items such as consultation for cosmetic purposes.
⑥ Caring for a family member at a medical institution: To take care of a family member etc. who
is hospitalized at a medical institution.
⑦ Acts that are in conformity with the provisions of Items 1 to 6 and which the Minister of
Employment and Labor deems necessary for daily life:
Acts that comply with the provisions of No. 1: Activities that occur repeatedly for the purpose of
daily living (going to a laundry, repairing shoes). Acts of daily living, such as eating, drinking,
ablutions, etc.; an act performed through business necessity (eating a meal at work on the grounds
that there is no restaurant in the workplace; bathing outside the workplace because the business
does not have shower facilities)
Acts in conformity with the provisions of No. 2: Participate in training for improvement of
vocational skills at academies. To be educated or trained for improvement of vocational ability, such
as a foreign language academy, computer academy (Hangul, Excel etc.), driver's license school.
Acts in accordance with the provisions of No. 3: Exercising the right to vote as prescribed by law,
such as the election of labor union officers or the election of apartment tenants’ officers.
Acts in conformity with No. 4: The act of bringing a child or a disabled person to a nursing home,
not a childcare institution, or bringing him/her to a consignment agency such as a welfare center for
the disabled or a daycare facility.
Acts in accordance with the provisions of No. 5: attending a health center or smoking cessation
clinic.
Acts in accordance with Regulation 6: Caring for a family member in a nursing home or similar
place where the address is different from that of the worker.

5. Judging whether or not a criminal act applies:
According to Article 37 (2) of the IACI Act, commuting accidents caused by criminal activities
(drunk driving, unlicensed driving, intruding on the main line, etc.) are not accepted as commuting
accidents in principle.
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IV. Note: General informa�on related to commuting accidents
1. Comparison between IAC insurance and automobile insurance

Beneﬁts
Fault
rate
Alimony
Paymen
ts
Details

IAC Insurance

Automobile Insurance

①Medical care beneﬁts, ②Suspension beneﬁts,
③Nursing beneﬁts, ④Rehabilita�on beneﬁts,
⑤Disability beneﬁts, ⑥Injury-disease compensa�on
annuity, ⑦Survivors’ beneﬁts, ⑧Funeral expenses

①Medical care beneﬁts, ②Injury insurance, ③Disability
insurance, ④Death insurance, ⑤Funeral expenses,
⑥Consola�on money

Take no responsibility

Take responsibility

No alimony
Pension or lump payment (Pension is available for
disability grade 7 or higher)
Survivors’ pension (monthly pension calcula�on)
100% pension = daily average wage x 365 x
47/100/12
* Each pensionsubjectperson willbeadded 5from47.

Alimony (consola�on money)
Lump sum payment (no pension)
Insurance beneﬁt = actual income x number of available
working months x labor loss rate x Leibnitz coeﬃcient
* Only 2/3 of the actual income at the �me of death is
recognized (living expenses deduc�on).

★ Applica�on: Comparison of industrial accident insurance and automobile insurance in case of death37
(Assump�on: 35-year-old employee with a monthly average wage of KRW 3 million, dependents:
wife and one child, 50% responsibility).
Division

IAC Insurance

Automobile Insurance

Pension/In
surance

100% pension (month): KRW 1,896,058
= KRW 97,826 x 365 x 57/100/12
(Receiving monthly allowance un�l the spouse
dies.)

Death insurance (lump sum payment): KRW
3,000,000 x 2/3 x 171.06 x 50% (responsibility) =
KRW 171,060,000

KRW 97,826 x 120 days = KRW 11,739,120

KRW 5,000,000 x 50% = KRW 2,500,000

No damage compensa�on

KRW 80,000,000 x 50% = KRW 40,000,000

* Over 10 years: KRW 155,266,113
= KRW 203,526,993 + 11,739,120
* Over 20 years: KRW 418,793,106
= 407,053,986 + 11,739,120

Total amount: KRW 213,560,000
(Lump sum payment, no pension).

Funeral
expenses
Damage
compensa
�on
Details

If a commu�ng accident is related to an automobile accident, the worker can choose which type
of insurance to apply; either industrial accident compensa�on insurance or automobile insurance,
depending on the degree of compensa�on. As a general criterion for this choice: 1) industrial
accidents are more favorable for those with a disability grade 7 or higher; 2) automobile insurance
is advantageous for those younger in age or with less responsibility for the accident. The industrial
accident compensa�on insurance is compensated at a ﬁxed amount irrespec�ve of fault.

2. Whether the premium rate increases or not due to IACI applica�ons
For industrial accident compensa�on insurance treatment due to a commu�ng accident, it is not
an accident occurring under the control of the employer because commu�ng accidents occur
outside the workplace. Therefore, it does not aﬀect the insurance premium.
37

Ilwoo Lee, “Major issues on revision of law on commuting accidents”, Monthly Labor Law , February 2018.
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Promoting Employment of Persons with Disabilities & Their
Protection in the Workplace
I. Introduction
Persons with disabilities also have the right to pursue happiness with dignity and value as human
beings, and are entitled to state protection of these rights (Articles 10 and 34 of the Constitution).
In accordance with this principle, employers of at least a certain size are obliged to hire persons
with disabilities, and laws prohibiting discrimination against them in employment are being, and
have been, implemented. Accordingly, employers shall provide employment opportunities to such
persons and shall not discriminate against any workers in personnel management, such as in hiring,
promotion, transfer, education and training, etc., merely on the grounds that the workers have
disabilities. When discrimination does exist, separate legal remedies are provided to ensure the
effectiveness of their protection.
In spite of these strict legal systems, many employers choose to pay the employment levy instead
of hiring persons with disabilities. In accordance with the urgent demand for greater awareness of
the social acceptability of persons with disabilities, Education on Improving Workplace Awareness
of Persons with Disabilities is a new statutory form of education established in 2018, with
associated penalties for failures by employers to implement such education. If employers are
unable to fulfill their obligation to hire persons with disabilities, companies know they only need to
pay the employment levy instead. However, since related and legally-required education has been
introduced, what follows is a detailed definition of persons with disabilities, the required
employment promotion measures, prohibition against discrimination and remedy for infringed
rights, and education on improving workplace awareness of persons with disabilities. We then
comprehensively review the working standards for persons with disabilities. 38

II. Definition of & Obligation to Employ Persons with Disabilities
1. Definitions & Related Laws
Korea labor law related to persons with disabilities includes the Act on the Employment
Promotion and Vocational Rehabilitation of Persons with Disabilities (hereinafter referred to as the
"Employment Act for Persons with Disabilities")39 and the Act on the Prohibition of Discrimination
against the Disabled (hereinafter referred to as the "Act Against Discrimination of Persons with
Disabilities")40. The purpose of the Employment Act for Persons with Disabilities is to contribute to
the employability of such persons so that they may live as regular members of society through work
suited to their abilities (Article 1). Here, the term “person with disabilities” refers to someone who
has had his/her long-term working life substantially restricted due to a physical or mental disability
that corresponds to the standards prescribed by Presidential Decree. 41 There are 15 types of
disability specified in Article 2 of the Enforcement Ordinance of the Act on Welfare for Persons with
Ha, Kap-Rae, 「Labor Standards Act」, 28th edition, Joongang Economy, October 2016, pp. 616-624; Kim, El-Lim, Yun, Ae-Rim, 「Labor Standards Act」, KNOU PRESS, Nov.
2017, pp. 304-309.
39
The Employment Act for Persons with Disabilities was enacted on Jan 13, 1990, and recently revised on Nov. 28, 2017. The Ministry of Employment and Labor is in charge.
40 The Act Against Discrimination of Persons with Disabilities was enacted on Apr. 11, 2007, and revised on Dec. 19, 2017. The Ministry of Health and Welfare is in charge.
41 The Enforcement Decree to the Act contains the following two items: 1. A person determined to have a disability as specified in Article 2 of the
Enforcement Decree to the Act on Welfare for Persons with Disabilities; and 2. The holder of a Distinguished Service certificate as prescribed by the
former part of Article 101 paragraph (1) of the Enforcement Decree to the Act on the Honorable Treatment of and Support for Persons, etc. of
Distinguished Service to the State or other documents that certify that the person has carried out distinguished services as prescribed by paragraph (2) of
the same Article.
38
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Disabilities: ① physical disabilities, ② brain lesions, ③ blindness, ④ deafness, ⑤ language
disability, ⑥ mental retardation, ⑦ developmental disability, ⑧ mental disorder, ⑨ kidney disorder,
⑩ cardiac disorder, ⑪ respiratory disorder, ⑫ liver disorder, ⑬ facial disorder, ⑭ intestinal fistula
⑮ epilepsy with other disabilities.
The purpose of this Act Against Discrimination of Persons with Disabilities is to prohibit
discrimination on the basis of disability in all aspects of life, and to effectively safeguard the rights
and interests of individuals discriminated against on the grounds of the disability, thus enabling
them to fully participate in society and establishing their right to equality which will ensure their
human dignity and sense of value (Article 1). This law stipulates the concept and criteria for
discrimination against persons with disabilities, and also provides a framework for judging
discrimination based not only on employment but also access to and use of education, goods and
services, judicial and administrative procedures, services and political rights, motherhood and
fatherhood, family, home, welfare facilities, and right to health. It prohibits discrimination and
stipulates the right to relief for victims of discrimination through the National Human Rights
Commission Act (NHRCA). In Article 9, the Disability Discrimination Act provides that "the
prohibition of discrimination on grounds of disability and the right to relief under the Act shall be in
accordance with the provisions of the NHRCA, except as provided in this Act."

2. Obligation to Employ Those with Disabilities
An employer who employs 50 or more persons at any time shall be deemed to be obligated to
employ persons with disabilities to the rate prescribed by the President (hereinafter referred to as
"the mandatory employment rate") up to 5 percent of the total number of employees (Article 28 of
the Employment Act for Persons with Disabilities). The mandatory employment rate from 2019 is
31/1000 (Article 25 of the Enforcement Decree). Here, "ordinary employment" refers to an
employee who has 16 or more working days per month regardless of the type of labor contract.
Specifically, the number of employees hired for 16 days or more per month is calculated by dividing
the number of months of operation (minus month(s) with less than 16 days of operation) for one
year (Article 24 of the Enforcement Decree).
The Minister of Employment and Labor may pay an employment incentive calculated in
proportion to the number of persons with disabilities who have been hired exceeding the standard
employment rate, including employers who are not subject to employment obligations. The
payment unit price shall be within the range of the minimum wage converted on a monthly basis,
and shall be preferentially set for those with severe disabilities and women with disabilities (Article
30 of the Employment Act for Persons with Disabilities).

3. Employment Levy on Companies Failing to Employ Persons with Disabilities
Employers who do not hire persons with disabilities, or do not meet the mandatory employment
rate, must pay an annual employment levy to the Minister of Employment and Labor. However,
employers with fewer than 100 permanent employees are exempted from this obligation.
Employers subject to the obligation to employ persons with disabilities shall declare in writing their
number of permanent employees per month, their number of employees with disabilities and the
amount of levy (if any) paid each year by January 31 of the following year, and shall pay the levy for
that year. The Employment Levy for Persons with Disabilities is the annual sum of the total number
of persons with disabilities to be hired under the mandatory employment rate minus the number of
persons with disabilities regularly employed each month multiplied by the burden base amount
(Article 33 of the Employment Act for Persons with Disabilities).
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III. Discrimination Against Those with Disabilities
1. Criteria for determining discrimination
Direct discrimination is where (1) those with disabilities are treated unfavorably, due to their
disability, through restriction, exclusion, separation, or denial without justifiable reason (Article 4
(1) of the Act Against Discrimination of Persons with Disabilities).
Indirect discrimination refers to (2) when persons with disabilities who are not adversely affected
by restrictions, exclusion, separation, or rejection in a formal way but still undergo adverse
consequences for their disability by applying criteria to them, without justifiable cause, that do not
consider their specific situation; (3) where reasonable accommodation is not provided to persons
with disabilities without just cause. Here, "reasonable accommodation" refers to that which would
enable the person with disability to participate in the same activities as those without disabilities,
including facilities, tools, services, etc., taking into consideration the gender of the person with the
disability; (4) behavior by a person in a way that directly advertises or promotes adverse treatment
such as through restriction, exclusion, separation, rejection, etc. without justifiable reason. In this
case, the advertisement usually includes actions deemed to have an advertising effect that
promotes adverse treatment; (5) In the from above (1) to (4), discrimination against a person who is
dealing or accompanying a person with a disability for the purpose of helping a person with a
disability In this case, acts by persons with disabilities against other persons with disabilities shall
also be subject to determination as discrimination on the basis of that which is prohibited by this
Act; (6) interfering with the legitimate use of assistance animals or devices for those with disabilities,
or other acts prohibited by Article 4 against assistance animals and devices for those with
disabilities (Article 4 of the Act Against Discrimination of Persons with Disabilities).
Actions that are taken in accordance with the following situations are not considered
unjustifiable discrimination: (1) Excessive burden or considerable difficulty is incurred by avoiding
prohibited discrimination, making it inevitable due to the nature of specific work or business
performance; (2) Active measures taken by this Act or other laws and ordinances to realize the real
equality of persons with disabilities and to correct discrimination against persons with disabilities
shall not be regarded as discrimination under this Act (Article 4 of the Act Against Discrimination of
Persons with Disabilities).
If there are two or more causes for discriminatory action but the main cause is recognized as due
to a disability, the action shall be regarded as discrimination under this Act. When judging
discrimination, the gender of the person with the disability, the type and degree of the disability,
and other characteristics of the person with disability shall be fully considered (Article 5 of the Act
Against Discrimination of Persons with Disabilities).

2. Discrimination correcting organization and remedies for infringed rights
In the event a person is discriminated against in a way prohibited by the Act Against Discrimination
of Persons with Disabilities, that person or any person or organization who knows this fact may
appeal to the National Human Rights Commission (NHRC). Even if there is no complaint, the NHRC
may investigate in its own power when there is a reasonable cause to believe discrimination has
occurred that is prohibited by the Act Against Discrimination of Persons with Disabilities (Article 38
and 39).
The NHRC shall notify the Minister of Justice of the details of any recommendation for the
forbidden discrimination behaviors. The Minister of Justice gets involved in cases where a person
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who receives a recommendation from the NHRC does not carry out the recommendation without
justifiable cause. This can include: (1) a failure to implement recommendations for discriminatory
acts against multiple persons; (2) a failure to implement recommendations for repeated
discriminatory acts; and (3) intentionally disregarding a recommendation to disadvantage the
person being discriminated against. The Minister of Justice may also get involved if he/she deems a
correction order is necessary and the degree of real or potential damage is severe and the effect on
the public interest is recognized as serious (Article 43 of the Act Against Discrimination of Persons
with Disabilities). Corrective orders can include ① suspension of the discriminatory acts, ②
compensation for damage, ③ implementation of measures to prevent recurrence, and ④ other
measures deemed necessary to correct the discrimination.
Any party contesting the order of correction by the Minister of Justice may file an administrative
suit within thirty (30) days from the date of receipt of the order. The order of correction shall be
finalized if no action has been filed within this period of time (Article 44 of the Act Against
Discrimination of Persons with Disabilities). The Minister of Justice may impose a fine of up to KRW
30 million against persons failing to follow a correction order without just cause (Article 50 of the
Act Against Discrimination of Persons with Disabilities).

IV. Compulsory Education on Protecting the Rights of Persons with
Disabilities
1. Compulsory Education & Related Penalties
Employers shall work to eliminate bias in the workplace against those with disabilities, create
stable working conditions for them, and educate their workforce to improve their awareness of
persons with disabilities. Mandatory education covers all businesses or workplaces employing more
than 50 workers and shall consist of one hour per year. Employers shall keep records related to the
education for 3 years. (Articles 5-2, 5-3, 86 of the Employment Act for Persons with Disabilities, and
(3) Article 5-2 of the Enforcement Decree).

2. Content of Mandatory Education
Education to improve workplace awareness of persons with disabilities shall include: ① the
definition of disability and types of disability; ② human rights, prohibition of discrimination
against, and provision of fair accommodations for persons in the workplace with disabilities; ③
laws and systems related to employment promotion and vocational rehabilitation of persons with
disabilities; and ④ other contents deemed necessary to improve workplace awareness of persons
with disabilities. This education can be done collectively, as an inquiry or a meeting, or through
remote education using the Internet or other communication network, or experiential education
in consideration of the size and characteristics of the business (Article 5-2 of the Employment Act
for Persons with Disabilities).

V. Conclusion
All people need to have social consideration for people with disabilities as all live with the
possibility of becoming disabled themselves. There is a societal need to better ensure the
employment of persons with disabilities and prohibit discrimination against them. In addition,
employers and workers need to learn how to protect the rights of their colleagues with disabilities
and guard against discrimination. I hope businesses in Korea will take this new opportunity to
improve the treatment of this sector of society in the workplace through legally-mandated
education.
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The Flexible Working Hour System and The Tripartite
Commission’s Agreement
1. Purpose
The flexible working hour system is designed to increase efficiency in a workforce by adjusting the
length of working time according to seasonal, monthly, or daily fluctuations in workload. Under the
flexible working hour system, the employee works for a specific period such as two weeks, one
month or three months in addition to the legal standard working hours on the condition that the
average working hours for a certain period of a day or week shall not exceed the standard working
hours. In this case, the employer is not violating the working hour rules of the LSA, nor is he/she
obliged to pay an additional allowance for extended hours. This system is designed to benefit the
employer by allowing him/her to adjust working hours according to seasonal changes in the
production volume.

2. Types of flexible working hour system
Division

Concept

Two week flexible
working hour system
Two-week flexible working
hours can be efficiently used
at any time without
employees' additional
consent.

Three month flexible
working hour system(or less)
This system is extended to flexible working
hours longer than two weeks, which is
effective when used in seasonal business,
construction, exporting companies, etc.
①An employer shall obtain a written

Eligibility

agreement from the employee representative
on the following items:
①Specified in the Rules of
-Scope of the employees related;
Employment
-Unit period;
② Equal to or less than 48
-Working days in the unit period and working
hours per week
hours for each working day; and
③Specific weeks and days
-Effective period of the written agreement
fixed
② Within 3 months
③ Does not exceed 52 hours per week, 12
hours per day
① Exclusion of additional allowances

Effect

Exceptions

-No obligation for an additional allowance is given for extended working hours
exceeding legal standard hours for a specific week or a specific day.
② Measures to maintain current wages
-An employer shall take measures to ensure that the existing wage level is not
lowered (Paragraph ④ of Article 51, LSA).
-The above rules are instructions without penalty, which is subject to
administrative rules of the Labor Office.
① Minor (Ages 15 to 18)
② Pregnant employees
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3. Revision contents in the flexible working hour system
An employer may adopt “flexitime” on a 2-week basis by modifying the Rules of Employment and
may adopt flexitime on a 3-month basis by reaching agreement with the employee representative.
In a flexitime scheme on a 2-week basis, the hours of work in a particular week may not exceed 48
hours; and in a flexitime scheme on a 3-month basis, the hours of work in a particular week and on
a particular day may not exceed, respectively, 52 hours and 12 hours (Article 51 of the LSA).

4. Agreement of the Korea Tripartite Commission of labor, management, and government
on the wider application of the flexible working hour system on 2019. 2. 19.
On February 19, 2019, the Korea Tripartite Commission of labor, management, and government
(The Tripartite Commission) came to an agreement on wider application of the flexible working
hour system. Following are the major points of the agreement.
The Tripartite Commission agrees to the following in order to help the newly-accepted 52 weekly
working hour system settle smoothly in workplaces:
A. The specific period of the flexible working hour system shall be a maximum six months.
B. To prevent overworking people and protect the health of workers due to concerns about
introduction of a flexible working hour system longer than 3 months, an 11-hour continuous
break shall be obligatory between working days. However, if there is a written agreement
between labor and management in unavoidable cases, this follows the agreement. In this case,
labor and management shall take action to prevent workers from becoming overworked.
C. The flexible working hour system shall be introduced through written agreement with the
employee representative. In this case, it is difficult to confirm the start and end times for work for
every working day in advance in a flexible working hour system longer than 3 months, making it
necessary to set start and end times for work for each week and notify the workers at least two
weeks in advance.
However, in unavoidable circumstances such as natural disaster, machine failures, and increased
workloads that could not be predicted by the employer in written agreement, weekly working
hours may be changed through consultation with the employee representative while maintaining
the average weekly working hours within the specified period. In this case, however, the worker
must be notified in advance of working hours for each day.
D. To prevent abuse of the flexible working hour system exceeding 3 months, the employer shall
prepare plans for wage guarantees such as a maintenance allowance and extra allowance to
prevent wages from decreasing, and report it to the Minister of Employment and Labor. If the
employer does not report this plan, he or she shall be fined for negligence. Provided, however,
that this shall not apply in cases where a wage guarantee plan has been prepared in writing with
the employee representative.
E. Points 2 to 5 above apply to all specific unit periods for flexible working hour systems exceeding
three months.
F. All above items will be applied step-by-step along with application of a 52 weekly working hour
system.
G. The government will analyze the introduction and operation of flexible working hour systems
exceeding three months in detail over the next three years, identify problems, and provide
guidance and support for system operation. To support this, an exclusive organization will be
established in the Ministry of Employment and Labor.
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Supreme Court Decision on Ordinary Wage
I. Rulings (Two Cases Related to Ordinary Wage)
1. First case (Supreme Court ruling on December 19, 2013, 2012da89399)
(1) Background: The defendant company (hereinafter, referred to as “the company”) has paid
bonuses on every even month, in accordance with the company’s Bonus Payment Regulation, with
the full amount paid to employees with more than two months of service. However, a different
amount calculated by application of a pre-determined rate, according to the corresponding period
of the bonus payment, is paid to new employees with less than two months of service, those who
have just returned after taking at least two months of leave, and those who are on leave. As for
those who resigned during the corresponding period of bonus payment, the company pays the prorated amount according to the number of days worked. When determining the amount of wages to
be included in ordinary wages in the collective agreement concluded on October 8, 2008, the
company and the labor union excluded the bonuses in the calculation of ordinary wage, assuming
that the bonuses in this case were not included in ordinary wage in the Labor Standards Act.
(2) Controversial points related to this case:
1) Whether or not the bonuses in this case are included in “ordinary wage”; 2) Although the
company and the union agreed to exclude the bonuses in the calculation of ordinary wages, if an
employee applied for additional wage, claiming that the agreement was invalid, whether or not this
claim violated the good-faith principle.
(3) Court ruling:
1) Even though the company paid the bonus for a period exceeding one month (every two
months during each period of wage payment), this amount has satisfied the requirement of periodic
payment, as this was paid periodically. Also, since whether or not the payment was made, and the
amount of the payment had already been determined uniformly for all employees, the bonus
qualifies as uniform and fixed. As the bonus payment varies according to the particular service
period (as of two months), it could be misunderstood that there is no uniformity or it could
incorrectly be regarded as money not previously determined. However, in considering it in the
situation of overtime work (when the ordinary wage needs to be calculated), whether the
employees concerned had served two months or not was already determined. As those who
resigned received their bonus in proportion to the number of days they worked, the bonus is
recognized as uniform and fixed. As explained above, those on leave were treated differently, due
to their extraordinary situation, and so it is not an obstacle to admit that payment as ordinary wage.
Accordingly, the regular bonus in this case shall be included in ordinary wage.
2) A labor contract which establishes working conditions that do not meet the standards provided
for in the Labor Standards Act shall be null (Article 15 of the Labor Standards Act). Accordingly, even
though the employer and the union agreed to exclude the regular bonus as legally included in
ordinary wage, this mutual agreement is invalidated as being in violation of the Labor Standards Act.
As the above agreement was invalid, it is a principle that the employer should recalculate the
overtime work allowance, adding the wages included in legal ordinary wage, and that the employee
can apply for retroactive payment of the variance from the amount already paid. However, the
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additional wage claim based upon the regular bonus can be restricted due to the good-faith
principle. In those workplaces where there were no agreements on the exclusion of ordinary wages,
additional wages for different amounts recalculated by including the regular bonus in the ordinary
wage can be claimed. Provided, that this retroactive claim can be valid only for the amount payable
for the past three years.

2. Second case (Supreme Court ruling on December 19, 2013, 2012da94643)
(1) Background and controversial points: 1) Whether the amount of Kimchi bonus should be
determined based on whether it belongs to the ordinary wage or not; 2) Whether Lunar New Year
and Chuseok (Korean Thanksgiving) bonuses, summer leave bonuses, gift allowances, birthday
allowances, individual pension premium subsidies, group insurance, etc., which were paid to
incumbent employees as of a particular time period, are included in ordinary wage or not.
(2) Court ruling: Even though there is a possibility that the above bonuses etc., which were paid
only to those in active service as of a particular time period, may be seen as ordinary wage, the
subordinate judicial ruling that considers them as ordinary wages is overturned as being incorrect.

II. Judgment Criteria for Ordinary Wages
1. The concept of “ordinary wage”
“Ordinary wage” is the wage determined to be paid uniformly when contractual labor service is
provided. All allowances which legally qualify as ordinary wage shall be included in ordinary wage
regardless of the title of the allowance. It is recognized as the basic wage when calculating
additional wages for extended work, night-time and holiday work, allowance replacing advance
notice of dismissal, and the unused annual leave allowance. Additional wages under the Labor
Standards Act shall be 150%, calculated by adding 50% of ordinary wage.

2. Criteria for inclusion in “ordinary wage”
(1) Conceptual signs and requirements of ordinary wage: Since ordinary wage becomes the basic
wage used to calculate additional wages, it should be considered a financial reward reflecting the
value of labor service provided ordinarily for contractual working hours in accordance with the
employment contract (remuneration for labor). Accordingly, the additional wages paid for special
work provided, and not for assigned work as per the employment contract, shall not be considered
ordinary wage. In addition, this ordinary wage must have been determined before providing actual
overtime work. The reason for this is that the previously determined ordinary wage calculation shall
be used immediately when the overtime work is actually provided. Requirements of the ordinary
wage shall be comprised of all three components: ➀ periodicity; ➁ uniformity, and ➂ fixedness.
(2) Requirement of periodicity: It should be a wage which is paid periodically for a previouslydetermined period. Even if it is paid for a period exceeding one month, if it is paid periodically for a
regular period, it is included in ordinary wage.
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[Regular bonuses] Employees are paid their regular wage once a month in return for work, but
their regular bonus is paid either every two months, once per quarter, or once a year, varying
with the company. These bonuses are regarded as having a character of periodicity if they are
paid periodically, despite being paid every two months, every quarter, every half year or each
year. Accordingly, the regular bonus normally paid for a period exceeding one month can be
included into the ordinary wage.
(3) Requirement of uniformity: It is “ordinary wage” only when it is paid to “all employees” or “all
employees meeting the identical conditions or criteria.” Even though the bonus is not paid to all
employees, but only to those employees who meet the identical conditions or criteria, it is
considered to have a characteristic of uniformity. Accordingly, “identical condition” here means that
it is not changeable from time to time, but must be fixed. Even though there may be some
restrictions concerning payment of a particular wage to an employee on leave, returning from leave,
or under disciplinary measures, these restrictions are designed to consider the individual special
circumstances, but cannot deny the uniformity of wages to normal employees maintaining a regular
employment relationship. Therefore, this wage is included in ordinary wage.
As ordinary wage is the concept evaluating the value of contractual work, “the identical
conditions or criteria” shall be conditions as related to “work.” Accordingly, the family allowance
payable only to those employees with dependent family cannot be considered ordinary wage, as
the payment condition is not related to work performed. Provided, that in cases where the
company pays a fixed allowance under the description of “family allowance” to all employees, and
then pays an additional amount to employees with a dependent family, the fixed amount that is
paid to all employees uniformly as remuneration of work shall be included in ordinary wage, but the
additionally-paid family allowance shall not.
(4) Requirement of fixedness: When an employee works overtime, whether or not the company
has to pay shall be determined in advance, regardless of any achievements, performance or other
additional conditions. In this case, such payment is considered as having a characteristic of
fixedness. Accordingly, “fixed wage” means the least amount to be guaranteed to be paid as
remuneration for labor to the employee who provided that labor for contractual working hours,
even if the employee resigned the next day, and regardless of what that wage may be called. A
general regular bonus is considered as fixed as this is determined for its regular payment. An
allowance that is paid only upon satisfaction of an additional condition or any other allowance that
is paid a varying amount dependent upon whether or not it satisfies a certain condition shall not be
considered ordinary wage as there is no fixedness. In this instance, an additional condition suggests
an unclear condition for its achievement in considering it at the time of performing overtime work.
Provided, that caution should be taken that the part of wage not affected by the condition shall be
the ordinary wage as a fixed wage. The incentive pay conditional upon actual performance results is
the most suitable example, and shall not be ordinary wage as its payment is not fixed. Provided,
even in this instance, as much as the least amount guaranteed for payment regardless of
performance is fixed, that portion shall be included in ordinary wage.
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(5) Judgment criteria: In order to become ordinary wage designed to calculate additional wages for
night-time, holiday, and extended work, in its evaluation for overtime work, the wage to be paid for
the work stipulated in the employment contract shall be paid periodically for a certain period
(periodicity), be paid uniformly to “all employees” or “all employees corresponding to the identical
conditions or criteria related to work” (uniformity), and be previously determined to be paid
regardless of achievement, performance results, or other additional conditions (fixedness). When
the above conditions are satisfied, it is ordinary wage regardless of what it may be called.

III. Substantial Applications
1. Wage changed according to the length of service period (service allowance)
Service period is related to the employees’ proficiency and so corresponds to “identical
conditions or criteria related to work,” and all employees meeting these conditions and criteria shall
be paid uniformly. In considering this during overtime work, the employees’ service period is not an
unclear condition for either its period or its fulfillment. Therefore, as there is uniformity, this is
ordinary wage.

2. Wage variance based on the number of working days
This wage requires the additional condition of fulfillment of working days in addition to the
provision of work, and so, as this wage is not determined at the time of providing overtime work, it
cannot be a fixed amount, and therefore is not ordinary wage. That is, as the employee must
complete the correct number of working days in order to get paid, the wage corresponding to this
cannot be guaranteed to be paid.

3. Wage to be paid only for incumbent employees during a particular period
This wage, because of its payment to incumbent employees regardless of work performed, is not
paid in return for contractual work. In considering it at the time of performing overtime work,
whether the employee is working in a particular period or not is not certain, and so there is no
fixedness. If an employee resigns before a particular period, that employee cannot receive that
particular allowance. Provided, that even if the employee resigned before the particular period, if
he/she receives an amount calculated in proportion to the number of working days, the amount
prorated for working days is the ordinary wage.
Let us assume, for example, that a bonus is paid every even month, and an additional bonus is
paid for the Chuseok and Lunar New Year holidays. The bonus paid every second month is paid on a
pro-rated basis at the time of resignation, but traditional holiday bonuses are not paid to employees
who resign before the particular traditional holiday. In this case, the bonus paid every two months
is fixed to be paid, and is paid on a pro-rated basis of working days, regardless of a resignation prior
to the payment day, and so this bonus is included in ordinary wage. However, as the traditional
holiday bonus is not paid in situations of resignation prior to those holidays, it is not included in
ordinary wage.
- 47 -

Supreme Court Decision on Ordinary Wage

4. Wage paid according to special skills, experience, etc. (technology, qualifications,
license allowances, etc.)
These allowances are paid to all employees with special skills and experience related to work,
corresponding to the identical conditions or criteria, which satisfies the requirement of uniformity.
When considering it while the employee is providing overtime work, as the corresponding
technology and particular experience are already determined, this can be considered as fixedness,
and so is included in ordinary wage.

5. Wages depending on performance results
Incentives are the bonuses payable upon favorable evaluation of the performance results for the
specific period worked, and by determining whether or not payment is due and the amount to be
paid. At the time of providing overtime work, performance evaluation and follow-up incentive, plus
the amount of payment, are not yet determined. Accordingly, as this payment has a condition that
cannot be determined in advance and thereby not admissible as fixed, it is not ordinary wage.
However, even if an employee receives the lowest scores in his/her work performance evaluation, if
a minimum is still paid, this minimum amount can be determined as being paid for sure, and is
included in ordinary wage, as it is fixed. In cases where the incentive is already determined to be
paid this year based upon the performance results of last year, as the payment and amount are
already guaranteed at the time of working overtime, this incentive is fixed and belongs to the
ordinary wage. Provided, that if the incentive that should have been paid last year was delayed only
in its payment, this is not a fixed amount and is not included in ordinary wage.
[Specific cases]
- Work performance was scored as A, B, or C: those receiving the lowest grade, C, were paid 1
million won, those receiving a B were paid 2 million won, and those receiving an A were paid 3
million won. Therefore, a minimum of 1 million won was guaranteed, and this 1 million won shall
be included in ordinary wage. The additional money paid for the higher grades are not ordinary
wages.
- Work performance was scored as A, B, or C: those receiving the lowest grade, C, were paid
nothing, those receiving a B were paid 2 million won, and those receiving an A were paid 3
million won. In this case, as those receiving a C will not be paid at all, the incentive bonuses are
not included in ordinary wage.

6. Amount of Kimchi bonus not confirmed
The collective agreement stipulates that ‘a Kimchi bonus is paid during Kimjang (the Kimchimaking period), with the amount determined through labor-management consultation.’ The
amount was determined in this way just prior to the payment date. In this case, the amount to be
paid cannot be confirmed at the time of overtime work performance, and therefore cannot be
regarded as a fixed payment or included in ordinary wage.
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Type of Wage
Technology
Allowance
Service
Allowance
Family
Allowance

Incentive
Bonus

Characteristics of Wage

Ordinary Wage or Not

Allowance paid to employees with
technological or other qualifications
(qualification, license allowances, etc.)
Wage which varies according to the length
of service
Varies with the number of family
dependents
Paid regardless of the number of family
dependents
Wage paid for which both payment and
amount are determined by work
performance
Minimum amount guaranteed
Bonus (regular bonus) paid periodically

Regular Bonus Temporary and/or irregular bonus paid at
the employer’s discretion
(Incentive/Performance-based incentive)
Allowance paid to incumbent employees at
Allowances a specific period (holiday bonus or vacation
allowance)
paid at a
particular If resignation takes effect before the
period
payment day, the allowance is paid on a
pro-rated basis.

Ordinary wage
Ordinary wage
Non-ordinary wage
(not related to work)
Ordinary wage (described as family
allowance, but it is paid uniformly.)
Non-ordinary wage
(Condition is variable, and it is not
considered fixed.)
The lowest fixed amount is ordinary wage
(paid uniformly and in a fixed amount)
Ordinary wage
Non-ordinary wage
(not determined in advance or paid in a nonfixed amount)
Non-ordinary wage
(Not remuneration for labor, not fixed)
Ordinary wage (pro-rated pay and fixed
amount)

IV. Claim of additional wage due to inclusion of regular bonus into ordinary
wage, and application of good-faith principle
Any labor-management agreement that excludes regular bonus corresponding to the statutory
ordinary wage in the calculation of ordinary wage is null and void due to it being a violation of the
Labor Standards Act. However, both the company and the labor union have believed for a long time
that regular bonuses are not included in ordinary wage, according to social recognition and working
practices, and have agreed to exclude it from the calculation of ordinary wage, determining wage
increases and other working conditions on the basis of that belief.
① When the company and the labor union are agreeing to wage increases, the increase is
generally determined as based on total wage, not the detailed components of the wage, within the
company’s labor cost limits. ② If the company and the labor union had been aware that the regular
bonus was included in ordinary wage, the company may have changed other conditions and striven
to adjust the amount to maintain the previously agreed-upon wage level. ③ If the employees are
able to apply for additional wages, claiming that the non-inclusion of the regular bonus into the
ordinary wage was null and void, the fact remains that they have already received all the wage
increases in accordance with the collective agreement between the company and the union for
those days, and this would allow them to receive additional wages, exceeding the company’s labor
cost limits as a result. This would result in unexpected, excessive costs to the company, leading to
severe managerial difficulties, which cannot be acceptable in light of the notion of justice and
equity. In this type of situation, the employees’ claim is not granted due to it being a violation of the
good-faith principle. That is, in this case, the employees cannot retroactively claim a recalculated
overtime work allowance based on regular bonuses being included in ordinary wage.
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Attachments

Industrial Accident Compensation Insurance Benefits: Pensions
(Average wage / day)
st

Division

rd

th

th

th

th

th

th

1
3
4
5
6
7 th
9
10
11th 12th 13th 14th
2nd grade
8 grade
grade
grade grade grade grade grade
grade grade grade grade grade grade

Labor loss rate 100% 100% 100% 90% 80% 70% 60% 50% 40% 30% 20% 15% 10% 5%
Disability comp. 1,474 1,309 1,155 1,012 869 737 616

495

385

297

220

154

99

55

▶ Payment method:
- 1st ~ 3rd : only disability pension
- 4th ~ 7th : pension or lump sum
- 8th ~ 14th : Lump sum payment
▶ Calculation formula:
Disability
329 291 257 224 193 164 138 ① Lump-sum payment: average
Pension
wage × disability compensation
days
② Pensions: [Average wage x
disability compensation days] ÷ 12
▷ Payment date: 25 days every month
▶ Calculation formula
* Survivor’s benefits
① Lump-sum payment: Average wage × 1,300 days
② Pensions: (Average wage × 365 days) × additional rate (47% ~ 62%) ÷ 12
③ Lump sum and pension (½ ):
Survivor’s
- lump sum (½ ): (average wage × 1,300 days) × 50%
pension
- Pensions (½ ): [(average wage × 365 days) × additional rate (47% ~ 62%) ×
50%] / 12
* Funeral service expenses : Average wage x 120 days
① Upper limit: 15,554,290 won (from January 1, 2019)
② Lower limit: 11,097,760 won (from January 1, 2019)
▷ Payment date: 25 days every month
▶ Payment requirement: Two years after the medical
treatment was implemented. (Persons with 1st ~ 3rd
Medical
disability)
compensation 329 291 257
▶ Calculation formula: (average wage x compensation days)
pension
÷ December
▷ Payment date: 25 days every month
* IAC Insurance’s maximum and minimum compensation
① Upper limit: 66,800 won (from January 1, 2019) – Minimum wage
② Lower limit: 214,402 won (from January 1, 2019)
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